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Materials for 29 May 2007 (8 Jawza 1386)

Sources and hierarchy of law in

Afghanistan.

(1) Constitution of the Islamic Republic of
Afghanistan (2004).

(2) International treaties and other
instruments to which Afghanistan has
obligated itself.

(3) Islamic Sharia law. (Constitution, Art.

“

(6))

Q)

O]

®)

3—“No law shall contravene the tenets
and provisions of the holy religion of
Islam in Afghanistan.”)

Laws (including legislative decrees) are
enacted under the applicable constitutional
framework. (See Constitution, Art. 94—
“Law shall be what both houses of the
National Assembly approve and the
President endorses.”)

Regulations (mugararat) (including those
made by legislative decree) are usually
enacted according to a law authorizing
their

governmental ministry or agency, or court.

establishment by a specific

Rules or procedures, applicable to

specific governmental ministry or
agency, or a court, with respect to
interaction of citizens and others with that
ministry or agency, are usually established
under the authority of a specific law or the
ministry’s or agency’s charter or
organizational law or regulation.

Internal rules or procedures
(tarzelemal), applicable within a specific
governmental ministry or agency, or court,
are usually established under the authority
of the ministry’s or agency’s charter or
organizational law  or  regulation.
(According to the Ministry of Justice,
these do not require the approval of the
Council of Ministers or publication in the
Official Gazette.)

Traditional, customary, or tribal law.
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2.

International law.

(1) Types of international instruments:

1-—

Bilateral and multilateral. A treaty
or other instrument is “bilateral” if it
is made between only 2 states and is
“multilateral” if it is made between
than 2
international organizations.

more states  and/or
Treaty. The term “treaty” may be

used a generic term for an

international instrument. However,
an instrument designated as a
“treaty” 1is usually reserved for
matters of some gravity that require

more solemn agreements.

Agreement. The term “agreement” is
often used in a sense that is less
formal than a “treaty” and for a
narrower range of subject-matter
than a treaty. The term is often used
to distinguish between a “treaty” that
sets a framework for additional,
subsidiary “agreements”.

Convention. The term “convention”
is a generic term for an international
instrument, but is generally used for
with
convention is

formal multilateral treaties
many parties. A
normally open for participation by
any state. Instruments established
under an international organization

are usually entitled conventions.

Protocol. The term “protocol” is an
agreement that is less formal than a
“convention”. An

“treaty” or a

“optional protocol” to a treaty

establishes additional rights and

obligations under the treaty. A
“protocol to amend” may be used to
amend provisions of a previous

treaty.
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6 —

Declaration. The term “declaration”
is often used if the parties intend to
declare certain aspirations but not to
create legally binding obligations.
be
binding in certain circumstances.
(Note that
“declaration” may be made by a state

Declarations may, however,

an interpretive
to interpret or explain a provision or
matter in a treaty to which the state is
a party.)

Charter. The term “charter” is used
international

when  establishing

organizations.

Methods of acceptance of international

treaties:

1-

2 —

Ratification. The term “ratification”
means the act by which a state
consents to be bound to a treaty. (See
Vienna Convention on the Law of
Treaties (1969), Arts. 2(1)(b), 14(1),
and 16.)

Signature subject to ratification. In
Afghanistan, when the President (or
another designated official) signs a
treaty or  other international
instrument, the National assembly
must ratify the President’s action
before Afghanistan is bound by the
treaty. In this case, the President’s
signature is made ‘“subject to
by the

Assembly. However, this creates an

ratification” National
obligation to refrain from acts that
would defeat the object and purpose
of the treaty. (See Constitution, Art.
90(5), and Vienna Convention on the
Law of Treaties (1969), Arts. 10 and
18.)
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Accession. The term ‘“accession”
means the act by which a state
becomes a party to a treaty already
negotiated and signed by other states,
usually after the treaty has entered
into force. Accession has the same
(See
Vienna Convention on the Law of
Treaties (1969), Arts. 2 (1) (b) and

15.)

legal effect as ratification.

Declaration. The term “declaration”
means a statement made by a state
with the
understanding or interpretation of a

respect  to state’s
particular provision or matter. A
declaration does not limit or modify
the legal effect of a treaty with
respect to the state making the
declaration.

Reservation. The term “reservation”
means a statement by a state by
which the state claims to exclude or
change the legal effect of a certain
provision of a treaty to which the
state is bound. A reservation cannot
be incompatible with the object and
purpose of the treaty. A reservation
must also comply with any
limitations on reservations in the
treaty itself. (See Vienna Convention
on the Law of Treaties (1969), Arts.
2 (1) (d) and 19-23.)

Objection. The term “objection” is
used when a party state to a treaty
objects to a declaration or reservation
made by another state. (See Vienna
Convention on the Law of Treaties

(1969), Arts. 20-23.)

Some important international instruments

for Afghanistan:

1 — Charter of the United Nations (San
Francisco, 26 June 1945). See
Constitution, Art. 7.

2 — Vienna Convention on the Law of

Treaties (Vienna, 23 May 1969),
signed by Afghanistan 1969/05/23.
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Universal Declaration of Human
Rights. Universal Declaration of
Human Rights (New York, 10
December 1948). See Constitution,
Art. 7.

[Cairo Declaration of Human Rights
in Islam (Cairo, 5 August 1990).]
Convention on the Elimination of All
Forms of Discrimination Against
Women [CEDAW] (New York, 18

December  1979), signed by
Afghanistan  1980/08/14, ratified
2003/03/05.

International Convention on the

Elimination of All Forms of Racial
Discrimination (New York, 7 March
1966), accession by Afghanistan
1983/07/06 (with reservation and
declaration).
International Covenant on Civil and
Political Rights (New York, 16
1966), accession by
1983/01/24  (with

December
Afghanistan
declaration).
International Covenant on Economic,
Social and Cultural Rights (New
York, 16 December 1966), accession
by Afghanistan 1983/01/24 (with
declaration).

Convention on the Rights of the
Child (New York, 20 November
1989), signed by Afghanistan
1990/09/27  (with  declaration),
ratified 1994/03/28. And 2 optional
protocols to the convention.
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Materials for 30 May 2007 (9 Jawza 1386)

Legislative review and oversight.

(1) Methods of legislative

(and the Supreme Court).
1 — Constitutional provisions.

2 — Reports to the National Assembly

required by law.

3 — Hearings with Government officials

as witnesses.

(2) Legislative reports, explanations,
justifications.
1— When are legislative reports,
explanations, or  justifications

required in Afghanistan?
2 — What is their purpose?
3 — Who is the intended audience?

4 — What information is (or should be)

included?

5— How are they written or prepared?

(3) Reporting provisions in legislation.

1— What are reporting provisions and

why are they used?

2 — How to draft a reporting provision.
What needs to be specified in a

reporting provision?

(a) Who submits the report.

(b) To whom the

submitted.

report

(c) When and how often the report

must be submitted.

(d) What information the report

must include.
3 — Examples of reporting provisions.
(4) Legislative hearings:

1 — When is a hearing needed? What are
appropriate subjects for legislative

hearings?

(National
Assembly) oversight over the Government
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2 — Constitutional right of the National
Assembly to call Government
ministers to participate in its sessions
(and constitutional right of ministers
to participate). See Article 103 of the
Constitution.

3 — Witnesses.

(a) Calling witnesses to testify.
Informing witnesses of the
information the hearing will
seek to learn from each witness.

(b) Preparing for a hearing (as a
Member of the National
Assembly or as legislative
staff).

(c) Preparing to testify at a hearing
(as a witness).

4 — Announcing hearings. Hearings open
to the public? Is there some special
need for a closed-door hearing?
What circumstances might justify a
closed-door hearing?

5— Maintaining records of hearings.
Public availability of hearing
records. See Article 50 of the
Constitution.

Amendments in committees and the
plenary of the National Assembly
(and in the U.S. Congress).

(1) Form, type, and “degree” of amendments.
(2) Amendments in committee.
(3) Amendments in the plenary.

4 ulul 8B Gle n 4SS s Y
Gl Ul sl sala ‘514 I BE™
O Clada 50 ) guas Ciga 1) @l
1005 S8 B ) vl alla |5
Ol 1Y sl 4 (S8 Lae ol
2l axa e ol
Olald Y
S Gl gl ) Qs (Qll)
Slaals  male W& ol
Gl J\ﬁﬁe\_«j&u Ay ga
ale e ) slaiul auds
REEEPES
Gunie) plainl ¢l Sl (@)
Gnde by e Glosd suac
() se) (A )3 2 S

2 o el Gl Sl ()
(L Cuaie) gLk

& L) Glada Ul clelai) (Del - F
e plaiul 4 Ul S wla e
flul Qs 4 la o))y
g Liinl 3l e T )5 oS i gn sa
S dgn 51 1) A sl 0 ) 50 e

soat eldiul Gluda ol L — 0
sale leLainl alin) 4y ddle o yiwd
Ailad sl )y bl (4638 O

L dias 5 e gl ed Galaa )3 SO
J(eaadia e (KIS )

et Maa 53 Mg g g eSS ()
4\..\.\‘45.~ L U_a)_paj (Y)
o ulaae 3 SBLbaas (T)

Page 7



