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CHAPTER 1:
PROBLEM-SOLVING APPROACH
TO LEGISLATION
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1. Summary of the problem-solving
approach to legislation.

(1) Description.

The
methodology that seeks to solve or prevent social

legislative problem-solving approach is a
problems based on reason (that is, looking at the facts
as they are in the “real world”) and the experience of
those who are connected with the social problem.

The legislative problem-solving approach is simply a
way to explain problematic behavior in order better to
understand the behavior. By better understanding the
behavior, we can begin proposing precise legislative
policy responses to change this behavior.

Thus, the legislative problem-solving approach is a
step-by-step method of finding effective legislative
solutions to social issues or problems.

The basic steps are (1) to identify the problem as it
exists, (2) to analyze and explain the problem and
create hypotheses based on the causes of the problem,
(3) to propose solutions based on the these hypotheses,
and (4) to create a system to monitor and evaluate the
chosen policy in order to understand which hypotheses
were incorrect (and why) and to modify the policy
accordingly.

(2) Details.

Here are the steps in more detail:

Step 1—Identify and describe the social problem
and the persons and institutions involved in
the problem.

(1) Identify and describe the main problem.

Prepared by: Mark Hamilton
Translated by: Afghanistan Parl. Assistance Project,
Afghanistan Rule of Law Project
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What is the problematic behavior and who is
responsible? Identify the persons and institutions
(including current implementing agencies) that
may contribute to the problem.

What is the underlying problematic behavior?
Identify the problematic behavior of these
persons or institutions.

Identify other persons that are affected by the
problem (usually in a negative way).

Identify possible implementing agencies: Any
agencies that now have (or could in the future
have) the
legislative solutions to the problem.

responsibility for implementing

Step 2—Analyze and explain the problematic

M

2

A3)

“)

behavior and create hypotheses (explanations)
based on the causes of the behavior.

Analyze the problematic behavior of the persons

and institutions (possibly including current
implementing agencies) that contribute to the
problem in order to create hypotheses about why
these persons and institutions act, or fail to act, as

they do.

Seven analysis factors to help determine the
causes of problematic behavior.

1- Rules.

2— Opportunity.

3— Capacity.

4— Communication.

5— Process.

6— Interest.

7— Ideology.

There may be multiple and overlapping

explanations for problematic behavior.

Create hypotheses or explanations as to the
causes of the problem using the 7 analysis
factors.
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Step 3—Propose possible solutions based on these

hypotheses. A duda b ol
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Elaborating alternative solutions.

Assess the costs and benefits of each of the
possible solutions and choose the solution most
likely to solve the problem in the most effective
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Judging between alternative solutions.
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(6) Combining the provisions into a comprehensive
policy.

Step 4—Create a system to monitor and evaluate
the chosen policy in order to understand
which hypotheses were incorrect (and why)
and modify the policy accordingly.

the
to

3. Detailed explanation of
problem-solving approach
legislation.

The essential job of a professional legislative drafter is
to make sure that the legislation will solve the problem
being addressed by the sponsor (proponent) of the
legislation.

It is very important to ask the right kinds of questions
of the proponent of the legislation in order to
understand the “actual” intent of the legislation, not
just the “superficial” intent that may appear in the
words of the draft.

The problem-solving approach is a practical tool you
can use to obtain (or seek) the information you and
other policymakers will need to put together legislation
that is actually effective in solving social problems in
society.

Step 1—Identify and describe the social
problem and the persons and
institutions involved in the problem.

(1) Identify the social problem.

Legislation is designed to fix social problems.
Therefore, drafting effective legislation requires the
drafter to be able to precisely identify the social
problem or issue to be addressed by legislation.

You must ask yourself and others involved in drafting
the legislation, what is the problem the legislation
seeks to solve?

What are ways not to state the problem?
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(For example, “There is no law on [topic].”)

What is the best way to state the problem?

(For example, “Rural farmers are unable to get their
crops to market in a cost-effective way.”)

If possible, state the problem as a specific action or
omission on the part of the persons and institutions
involved in the problem. In doing this, you must
distinguish between causes and conditions.

In order to do this, you must identify who may be
responsible for behavior that contributes to social
problems and what exactly the behavior is. That is, you
must determine who — whether stakeholder or
implementing agency (or both) — is responsible for
what problematic behavior.

Remember that, you are not blaming the persons or
institutions you are identifying. (So, for example, it is
not the farmer’s fault that he cannot get his crops to
market.)

That is what is meant by distinguishing between
causes of the problem and the conditions of the
problem. Here, you are describing the conditions.
Later, you will seek to explain the causes.

Finally, you must also identify the persons and
institutions that are affected by the problem (usually in
a negative way).

(2) Who is responsible? Identify the
persons and institutions (including
current implementing agencies) that
contribute to the problem.

The first step in more precisely describing the social
problem is to separate “symptoms” of the problem
from actual problem behavior. That is, you must be
able to distinguish between causes and conditions.
This is not to say that you should disregard the
symptoms. However, in order best to begin at this
stage, we must move past the “symptoms” and search
for the problematic behavior.

When we find the problematic behavior we will also
discover the persons or institutions that either
contribute to, or are affected by, the problem.
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At this stage you must ask, who is involved (generally)
in the problem? (This can include individuals,

organizations, and Government agencies.)

More what

organizations,

specifically, persons  (individuals,

governmental agencies) and what
behaviors (actions or inactions / omissions) of these
persons actually contribute to (or cause) the problem?
In other words, who is contributing to (or causing) the
problem? And what are they doing (or not doing) that

is contributing to (or causing) the problem?

(3) What is the underlying problematic
behavior? Identify the problematic
behavior of these persons or
institutions.

Each social problem is caused by more than one
problematic social behavior. Therefore, it is important
to identify each of the problematic behaviors, even
though the ultimate policy or law may not deal with all
of them.

You can use the checklist of questions below in order
to help identify problematic behaviors.
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Checklist of questions for identifying
problematic behaviors:

1. What are the overt manifestations of the

problem?

2. Whois directly affected by the manifestations?

3. Whereis it happening?
4. When is it happening?

5. Whose behavior causes or contributes to the
problem directly?

6.  Whose behavior causes, contributes to, or permits
the problem indirectly?
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NOTE: This checklist is not comprehensive. These are
examples of the most basic types of questions that are
generally applicable. Moreover, not all of the questions
above may always be applicable in the examination of
every social problem. The drafter should ask whatever
questions are appropriate.
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(4) Identify other persons that are
affected by the problem (usually in a
negative way).

Who is affected by the problem?

In what way are these persons affected?

(5) Identify possible implementing
agencies: Any agencies that now have
(or could in the future have)

responsibility for implementing the
legislative solutions to the problem.
What is an “implementing agency”?

The
organization or person assigned the duty to implement

term “implementing agency” means an
a given rule. Usually, the implementing agency is one
or more governmental organizations (or officials). But
sometimes a pseudo-governmental or nongovernmen-
tal entity is given responsibility for implementing the

law.

When addressing a social problem through legislation,
it is essential to choose an appropriate implementing
agency (or agencies) to carry out the solution to the
problem.

It is also important not to exclude a potential
implementing agency before an appropriate legislative
solution has been chosen. This is because often the
choice of solution will determine the choice of the
appropriate implementing agency. And solutions are
not chosen until a thorough analysis of the problem is
completed.
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Step 2—Analyze and explain the
problematic behavior and create
hypotheses (explanations) based
on the causes of the behavior.

(1) Analyze the problematic behavior of
the persons and institutions identified
in step 1 that contribute to the
problem in order to create hypotheses
or explanations about why these
persons and institutions act, or fail to
act, as they do.

2

Seven factors to help determine the
causes of problematic behavior.

The legislative problem-solving approach uses 7
analysis factors to help explain why the problem is
occurring.

Each factor focuses on one aspect of a behavior and
asks questions that will lead to a better understanding
of the problem and more meaningful policy responses.

The 7 factors are described below.

1- Rules.

The term “rules” most often refers to law, rule, or
social norm that affects a stakeholder (regulated
person) and contributes to the problematic social
behavior.

Some examples of ways in which the rules contribute
to the problem are the following:

1—- Laws that are vague or ambiguous.

Laws that permit or require the problematic
behavior.

3— Laws that do not address the causes of the
problematic behavior.

Laws that do not provide for accountability
in their implementation.

5— Laws that grant too much discretion in their
implementation or that too greatly restrict
discretion.
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2— Opportunity.

The term “opportunity” refers to the circumstances,
occasion, chance, or probability that a stakeholder has
to engage in the problematic social behavior or to obey
or disobey a law, rule, or social norm.

One the
governmental officials to engage in corrupt behavior

possible example is opportunity  of

(such as accepting or soliciting bribes).

3— Capacity (or ability).

The term “capacity” refers to the ability (or inability)
or capability that a stakeholder has to engage in the
problematic social behavior or to obey a law, rule, or
social norm.

Capacity also includes any obstacles that my impede
or prevent the stakeholder’s ability to engage in the
problematic behavior or the inability to engage in
desired behavior.

(In practical terms, “capacity” often overlaps with
“opportunity”.)

Some possible examples that address the “capacity”
factor are: Inability to obtain credit, lack of expertise,
or lack of transportation (for example, a farmer who
cannot get produce to market).

4— Communication.

The term “communication” refers to the effectiveness
with which a
communicated to the stakeholders affected by the law,

law, rule, or social norm is
rule, or social norm. If people do not know what
actions the law permits, requires, or prohibits, how can
they possibly be expected to act in conformity with the

law?

It also includes communication between implementing
agencies (regulators) and stakeholders and among
different implementing agencies.

5— Processes and procedures.

The term “process” refers to criteria and procedures
(or other pragmatic or logistical aspects) that (1)
explain the decision-making process that leads a
stakeholder to decide whether to conform or not to
conform to a law, rule, or social norm, and (2)
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encourage or discourage the problematic social
behavior by a stakeholder. This factor is particularly
important in the case of an institution (such as a
governmental agency, a corporation, or other complex
organization), in which the decision-making process is

not vested in a single individual.

How an institution’s complexity, structure, and
procedures can affect how the institution decides on its
course of action — especially when it comes to

obeying or disobeying the rules.

6— Interest and incentive (or disincen-
tive).

The term “interest” refers to the incentive or
motivation (both material and non-material) for a
stakeholder to engage in the problematic social

behavior.

This is the stakeholder’s perception of the personal
costs and benefits of complying with the law, rule, or
social norm.

Many types of personal incentives or motivations may
constitute an interest that is sufficient to affect or
contribute to the problematic social behavior.

This
discourage good behavior.

factor also includes “disincentives” that

Some possible material incentives (or benefits):

Money or increased employee fringe benefits.

Some possible non-material incentives (or benefits):
Personal or political power or the esteem of family,
friends, associates, and others.

7— Ideology.

The term “ideology” refers to the values and attitudes
that shape how we look at the world and therefore
shape our decisions.

Ideology also encompasses any subjective motivations
that do not constitute “interests”.

These are the backgrounds and personal values each
person brings to any set of circumstances and affect
how the person behaves in the face of those
circumstances.
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(3) There may be multiple and overlap-
ping explanations for problematic be-
havior.

Remember that often more than one factor may
interact to affect or contribute to the problematic
behavior.

For example, a rule affecting a person may require the
person to do something that cannot be completed
because the person lacks the capacity to do it. In this
example, the “rule” factor has combined with the
“capacity” factor to explain the problematic behavior.

(4) Create hypotheses as to the causes of
based on the causes of the problem
using the 7 analysis factors.

Step 3—Propose possible solutions based
on your explanations.

In this session, we will discuss (1) where to look for
solutions, (2) what to consider when deciding how to
(3) the
elaborating several alternative solutions, and (4) how

implement the solution, importance of
to test the possible solutions for adequacy, including

how to conduct a basic cost-benefit analysis.

(1) Formulating solutions.

The next step is to propose solutions for each of the
causes of problematic behavior you have just
identified, and then to combine the solutions into a
policy that will address the social problem you

originally identified.

1- Finding solutions that address the
causes of problematic behaviors.

Now you must (1) propose possible solutions to each
of these causes, and (2) use the individual solutions to
build a comprehensive policy.
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2— General categories of solutions.

There are 3 general categories of solutions: (1) direct
measures, (2) indirect measures, and (3) educational
measures.

(a) Direct measures.

Direct measures address factors associated with

interest or incentive. Direct measures include both

punishments and rewards.

Some examples of direct measures might include (1) a
fine for violating a policy (punishment), or (2) tax
benefits that encourage certain types of businesses or
activities (reward).

(b) Indirect measures.

Indirect measures address factors associated with
opportunity, capacity, communication, and process.
Such measures are generally not rewards or
punishments.

(c) Educational measures.

Educational measures are generally aimed at

influencing ideology, but may also deal with capacity
in situations in which the capacity factor involves a
lack of information or expertise.

3— Explanations for problematic
behavior dictate potential
solutions.

It is important to think of the analysis factors not only
as factors that affect or contribute to problematic social
behaviors, but also as factors that new policy or law
should focus on in order to change the problematic
behavior.

The table below shows the general types of solutions
that are suggested by the particular category of
problem they address.
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Problem Factor

Opportunity

Capacity

Communication

Process

Interest

Ideology

Possible Solution(s)

Indirect measures that include (1)
eliminating opportunity to engage
in the problematic behavior, or (2)
providing the opportunity to
engage in the desired or preferred

behavior.

Indirect measures, educational
measures that include (1) limiting
the capacity of the stakeholder to
engage in the problematic
behavior, or (2) capacity-building
to improve or enhance the role
occupant’s ability to engage in the

desired or preferred behavior.

Indirect measures that include
provisions for informing those
affected by the rule or law, so that
they are aware of what the law or
rule requires, permits, or prohibit
and can therefore conform their

behavior appropriately.

Indirect measures that simplify or

eliminate overly complicated

processes or procedures.

Direct

punishment)

measures
that
eliminating  or

(reward and

include (1)
reducing the
interest or incentive to engage in
the problematic behavior, or (2)
introducing or increasing the
interest or incentive to engage in

the desired or preferred behavior.

Educational measures that show
of the
ideology and the positive aspects

the negative aspects

of the solution.

4— Where to look for solutions.

Your own ideas, based on logic and your experience,

are the first place to look for solutions.
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Other possible sources for solutions include (1) foreign
law and experience, (2) professional literature, and (3)
your own country’s past experience.

The Regulation on the Procedure for Preparing and
Proposing Legislative Documents (Official Gazette
787 from 1999 (1420)) instructs Government drafters
to look to “experiments and experiences of other
Islamic countries, scientific works, [and] proposed
(Article 18),
“applicable legislative documents of ... Muslim

opinions of specialists” and
countries, and the experiences gained from their
implementation, scholarly literature... [And] opinions
of experts on the subject” (Article 19) as bases for

initial legislative analysis and input.

(a) Foreign law and experience.

Foreign law and experience — including both
successes and failures — can be an important source
for solutions.

(b) Professional or academic lite-
rature.

Professional or academic literature may also provide a
good source of ideas for proposing solutions.

(¢) Your own
experience.

country’s past

Your own country’s past experience can also provide
ideas for solutions.

(2) Designing implementation provisions.

You must make it clear in your policy that is
responsible for implementing the policy’s provisions.

In addition, for the policy to be effective, you must
choose an implementer that has adequate structure,
processes, and resources.

1- Choosing an implementer.

Once you have considered the types of measure you
need, you must next choose an appropriate body to
implement the measure.

Who will be responsible for administering the
provisions of the legislation?
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What governmental agency or official, or private
organization or person, is responsible for oversight of
the persons that are involved in the problem (identified
above)?

There are 4 basic types of implementers: (1) courts and
tribunals, (2) administrative agencies, (3) public
corporations, and (4) private-sector organizations.

Each type of implementer has both advantages and
disadvantages.

(a) Courts and other tribunals.

Courts: Courts are the most formal tribunals in a State
for resolving disputes between various parties.

Other tribunals: Other less formal types of tribunals
are sometimes established to deal with specific issues.

(b) Administrative agencies.

Administrative  agencies include  governmental

ministries, departments, and other public entities.

(c¢) Public corporations.

Publicly owned corporations can also be important
tools in carrying out public policies.

(d) Private-sector organizations.

Private-sector ~ organizations include  hospitals,
universities, research institutions, charities, and other

non-governmental organizations.

2— Choosing between using an
existing implementer or establish-
ing a new one.

You may find that existing implementers are unable
successfully to implement the measures called for in
your policy.

In such a case, you will have to weigh whether to
establish an entirely new entity or to use an existing
one.

Is a new official or agency needed to administer the
legislation?
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CHAPTER 1:
PROBLEM-SOLVING APPROACH TO LEGISLATION
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Is an existing agency appropriate to administer the
legislation?

Does the administrator need additional powers,

resources (such as funding), or personnel?

If an existing agency is appropriate to administer the
legislation, does the agency need expanded authority,
resources (funding), or personnel?

(3) Elaborating alternative solutions.

At this stage, it is important to include several possible
solutions. Later, you will choose from among these
possibilities to identify your final proposed policy
solution.
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PROBLEM-SOLVING WORKSHEET FOR LEGISLATION

Description of Problem:

Main Problem:

Person or Institution:

Problematic
Behavior:

Analysis Factor: Explanation(s) for Problem: Potential Solution(s):

Rules

Opportunity

Capacity

Communication

—to citizens

—to and between
relevant agencies and
officials

Process

Interest or Incentives
—material, financial
—non-material

Ideology
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CHAPTER 1:
PROBLEM-SOLVING APPROACH TO LEGISLATION
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(4) Assess the costs and benefits of each of
the possible solutions and choose the
solution most likely to solve the
problem in the most effective way.

In order to determine which of the various possible
solutions will be most effective, you must ask the
following questions:

Do the foreseen benefits of the policy outweigh the
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costs? If so, how does the ratio of costs and benefits
compare to the current situation (the “status quo”) and
other policy alternatives?

To answer these questions, you must conduct a basic
cost-benefit analysis of each of the possible solutions.

1- Purposes of cost-benefit analysis.

The cost-benefit analysis provides a threshold for
whether a particular legislative policy solution to a
social problem will be more effective than the current
state of affairs. That is, a chosen policy must provide
more benefits than it costs.

The cost-benefit analysis also helps to quantify the
costs and benefits of each possible choice of policy
solutions in a comparative way. This enables choosing
the most effective among the alternative proposed
solutions.

2— Monetary and nonmonetary con-
siderations.

It is important to consider in a cost-benefit analysis
both monetary and non-monetary costs and benefits.

3— Basic methods of analyzing costs
and benefits.

In order to determine the relative costs and benefits
associated with your possible policy solutions, you
must (1) ask what would happen if there were no
change in the current policy (that is, if you kept the
“status quo”), and (2) compare the costs and benefits
associated with the alternative policy solutions.
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(a) Comparing the chosen policy
with doing nothing (“status
quo” analysis).

At this point, it is probably relatively easy to determine
the costs of taking no action (that is, keeping the
“status quo™).

Also make sure to include in the analysis any benefits
of taking no action (since someone is often benefiting
from the current state of affairs).

(b) Comparing the chosen policy
with alternative policies.

Next, analyze each of the alternative policy solutions
to determine how they compare to each other in terms
of how well they eliminate or reduce of the current
social problem.

Also make estimates of the relative monetary and non-
monetary costs of implementing the alternative policy
solutions.

(5) Judging between alternative solutions.

After conducting a basic cost-benefit analysis of the
various possibilities, you should choose the most
effective solution to include as a part of the larger
comprehensive policy.

(6) Combining the provisions into a

comprehensive policy.

After you have chosen provisions that deal effectively
with each of the causal factors you have identified, you
will combine the provisions into a comprehensive
policy.

You can use the checklist below to “test” whether the
comprehensive policy will be an adequate solution.
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Checklist to Ensure Comprehensive Policy
will Provide an Adequate Solution:

1. Does the policy actually induce the desired
behavior?

2. Alternatively, does the policy eliminate or reduce
the problem behavior?

3. Does the policy systematically address each of
the causal factors you have identified?

4. Does the
implementing agency behaviors likely to result in

policy  prescribe  appropriate
(a) effective implementation, and (b) implemen-

tation that is consistent with good governance?

5. Can the government allocate sufficient resources
to ensure effective implementation?

6. Are there sufficient provisions for reviewing the
law and making changes later if required?
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Step 4—Create a system to monitor and evaluate
the chosen policy in order to understand
which hypotheses were incorrect (and why)
and modify the policy accordingly.

Monitoring and evaluation provisions often include
reporting provisions, which are discussed in more
detail in Chapter 5.
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CHAPTER 2:
FUNDAMENTAL PRINCIPLES AND
RULES FOR DRAFTING
LEGISLATIVE DOCUMENTS
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1. Fundamental rules for

legislative documents.

drafting

Effective drafting requires careful analysis of the legal
problems involved, arrangement of matter in a logical
sequence, and accurate expression of the concepts set
forth.

Constitutional limitations must always be observed.

Most legislative proposals deal with matters that have
been the subject of one or more previous enactments.

A new measure must be carefully related to earlier
enactments to produce, as far as possible, a consistent
body of law that will achieve the purpose without
producing unintended consequences.

Often, the drafter must work under severe time
limitations.

Here are some other fundamental considerations:

1- Organization of a draft.

2— Brevity (conciseness).

3— Verbs.

4— Nouns.

5—  Word choice.
6— Defined terms.

7— Maintaining focus on the reader.

(1) Organization of a draft.

A draft bill or amendment to a bill should be well
organized. Always keep the organization of a draft in
mind when working with its individual provisions.

OB L gl () bl 220 g8 Y

QP e Aia Jio COliana U 20 gl fise gl Alee
Ol pmal g g gy Olag (bt Julud @y 3 Cile gaiaga
AR DA b)) s Jilat o) se adldaline LA &) geas 0ad

ol gan Al il o2l piay (culd (58 Jan i AS0ls Cud gasa
'm)ig’_\l.r_\).«

I 3 el o8 iy S 4S 358 S5 3l S Ll g s
U_uim)i

adlaline by o2 K s S8 48 il 40 Al e 23a ol
5 pSaliie Ao sans Al 3 GWYT s a6 B e ealy day )
B Al n 1) B s U 25l wdly dee G5 mala

A0k Bine Cayy o slladls

e 8 Pl b gl Cudgaae Gl ) ISH (il B ANS g

DR Aasi e B 480 bl el 3 A
233,80 (e Ladi el (K

L guae il )

S din Bl L) e s pealie @yl -V
(OR5ad S 1) a4 ) (5 sina

Jadl Y

slawd ¥

R D (U k|

o5 Ciy et Claddaal  -F

il A WL S paidada 2V

S g by 7 sl 2 5 (V)

U K V. FRVE PV St UIPENRT PR g A AP
dilaize IS 4l8lan AlSal L 4S () 6ilE 03 gase 023 ko
A3l 43l HhIA 431yl Ao ) se

YY dadin
Page 22



CHAPTER 2:
FUNDAMENTAL PRINCIPLES AND RULES FOR
DRAFTING LEGISLATIVE DOCUMENTS
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Compare with: Regulation on the Procedure for
Preparing and Proposing Legislative Documents
(Official Gazette 787), article 34, paragraph (1), which
provides:

“The articles (paragraphs) of the legislative docu-
ment shall as usual be organized in parts and
chapters and each part and chapter shall be given
titles.”

See also: Article 36, which provides:

“The articles (paragraphs) of the legislative
document shall have logical connection and

unity.”

(2) Brevity (conciseness).

Use short sentences and terms: Use short, simple
sentences rather than complex or compound sentences.
If a shorter term is as good as a longer term, use the
shorter term.

Compare with: Regulation on the Procedure for
Preparing and Proposing Legislative Documents
(Official Gazette 787), article 37, which provides:

“Every article (clause) shall contain a complete
subject matter and as usual it shall consist of a
legislative provision.

“If necessary for a proper understanding and
application, multiple legislative provisions which
are related to each other in terms of contents may
be combined in one article (provision).:

Omit needless words: In interpreting a legislative
document, a court will probably presume that every
word is there for a reason. Therefore, if a provision
would have the same meaning if a word were omitted,
you should omit the word.

(3) Verbs.

Use the present tense: Always use the present tense
unless the provision addresses only (1) the past, (2) the
future, or (3) a sequence of events that requires use of
a different tense.

A legislative provision speaks as of any date on which
it is read (rather than as of when drafted, enacted, or
put into effect).
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Use the active voice: Avoid using the passive voice
unless the actor cannot be identified.

Example:

The use of the passive voice in the following provision
obscures who bears responsibility for taking the action:

“Appropriate actions shall be taken to carry out
the program.”

The better way is as follows:

“The Minister of Justice shall take appropriate
actions to carry out the program.”

(4) Nouns.

Generally, use singular nouns: A subject, direct
object, or other noun should be expressed in the
singular, since the singular usually includes the plural
in legislative documents.

A legislative provision speaks to each individual or
entity subject to the provision.

The reason for this is that use of the singular
eliminates an unnecessary layer of possible relation-
ships.

Example:

EE)

“Any employee who works the same as
..” But it avoids either of the

following ways of misreading it:

“Employees who ..

1- That an implicit precondition exists that at
least 2 employees must be involved before
either is covered by the provision.

That the statement applies only to a group of
employees, as such.

(5) Word choice.

Use words consistently: Do not use different words in
a single legislative document to refer to the same
thing.

A court will presume that different words have
different meanings.
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Similarly, do not use the same word in two different
senses in the same legislative document.

Use Dari and Pashto terminology: If possible, do not
use terminology from other countries.

Compare with: Regulation on the Procedure for
Preparing and Proposing Legislative Documents
(Official Gazette 787) article 39, paragraph (3), which
provides:

“The terminologies in the official languages of
the country shall be used in the preparing the
legislative documents.”

(6) Defined terms.

The use of defined terms promotes clarity, brevity, and
consistency.

If a term expressing a concept is used in a sense other
than the sense in which the term is commonly
understood and the term is used more than once or
twice in the draft, choose a term to describe the
concept and define the term in a terminology
(definitions) or other appropriate provision.

Compare with: Regulation on the Procedure for
Preparing and Proposing Legislative Documents
(Official Gazette 787), article 39, paragraph (2), which
provides:

“The the
document shall have the same meanings as the

terminology used in legislative
generally accepted legal terminology. If a term
has many meanings, it shall be clearly defined
and explained in the document.”

(7) Focus on reader.

A draft must be understandable to the reader.

These drafting suggestions should be applied in a
manner that makes the draft clearer and easier to
understand.

Compare with: Regulation on the Procedure for
Preparing and Proposing Legislative Documents
(Official Gazette 787), article 39, paragraph (1), which
provides:
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“In order to prevent any misinterpretation or
misapplication, the provisions of the legislative

document shall be accurate, clear, and, if

possible, detailed and understandable.”

2. More on Organization:

Questions for discussion:
Why is organization important?
How does organization affect readability?
How does having a consistent organization for

legislation help the drafter and the reader?

(1) Basic structure of a legislative
document:

The basic structure of a legislative document is shown
below. Note that not every part will be contained in
every legislative document.

Preliminary Part:
(Title of Document)

Table of Contents (for legislative documents that have
1015 articles or more).

Introductory Part:

Chapter 1
General Provisions

Article 1:  Basis or authority.
Article 2:  Purpose(s).
Article 3:  Definitions or terminology.

Main Part:

Chapter 2

(Main Provisions)
Article 4:  General principles.
Article 5:  Rights and duties.
Article 6: Basic program authority or establishment
of agency or office.

Article 7:  Authority to issue regulations.
Article 8: Implementing and administrative provi-

sions.
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Article 9:  Civil penalties.

Article 10: Criminal penalties.

Article 11: Reporting requirements.
Final Part:

Chapter 3
Closing Provisions

Transitional provisions:

Article 12: Transition rules.
Article 13: Treatment of pending matters.

Final provisions:

Article 14: Conforming amendments.

Article 15: Repealing provisions.

Article 16: Savings (or severability) provision.

Article 17: Publication.

Article 18: Effective date (entry into force).

Article 19: Termination of authority provision (also

called restricted validity or “sunset”

provision).
Annexes:

The purpose of an annex (or appendix) is to provide
details for concepts contained in the main text of the
law that cannot be easily expressed.

Annexes are often comprised of lengthy lists of words
and/or numbers (persons, tariffs, timetables, etc.),
explanations of technical details that need to follow the
rules of a discipline other than law (chemical formulas,
mathematical equations, sampling methods, etc.), or
concepts that need to be expressed by means other than
words and numbers (maps, organizational charts,
forms, etc.).

(2) Use reading aids to assist
understanding the structure and
content of legislation.

Reading aids, such as tables of contents and headings
that are clear and concise, can help the reader of a
legislative document to more easily understand the
structure and the content of the document.
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1- Headings and tables of

contents.

How does a table of contents assist the reader (and the
drafter) in understanding the structure of legislation?

How does the use of headings assist the reader (and the
drafter) in understanding the content of the detailed
provisions (parts of a law or regulation)? (Advantages
of using headings.)

Headings:

Use a heading for each designated component of the
legislative document (that is, chapters and articles).

A heading is a catch-line that describes the subject
matter of a particular component of your regulations.

Descriptive headings should illustrate the logic and
arrangement of your legislative document.

Descriptive headings help readers locate the provisions
of the legislative document that apply to them.

What is the relationship between headings and tables
of contents?

Tables of contents:

The table of contents of a legislative document should
clearly show the basic structure of the entire document,
including the chapters and the articles within those
chapters. The text of the headings in the table of
contents should be identical to the corresponding
headings in the body of the document.

2— Use of technology.

Use of technology (computers) to help create tables of
contents for legislation, based on headings throughout
the legislation.

In Microsoft Word, you can assign a specific “Style”
to identify different parts of the document.
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Example:
Provision: Style:
Chapter 1 “Heading 1”
General Provisions
Article Heading “Heading 2”
Article 1:
Text of provision. “Body Text”
Article Heading “Heading 2”
Article 2:
(1) Paragraph. “Body Text 17
1- Subparagraph. “Body Text 2”
(a) Clause. “Body Text 3”

(3) Hierarchy of the parts of a law or
regulation.

Each legislative document has a certain hierarchy of
the provisions within the document.

Chapters contain articles. Articles contain paragraphs.
And so on.

A description of the basic elements of a legislative
document in Afghanistan is below.

Chapter 1
Chapter Heading
Article Heading
Article 1:

(1) Paragraph.
1-  Subparagraph.
(a) Clause.

(4) Numbering the different parts of a
legislative document:

Chapters: Generally, all chapters should be numbered
consecutively, starting with “1” (or “one”).

Articles: Always number all articles consecutively,
starting with “1”.

;Q.AJG

“Heading 1”
“Heading 2”

“Body Text”

“Heading 2”

“Body Text 17
“Body Text 2”

“Body Text 3”
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Use of numerals instead of words: It is preferable to
use numerals (that is, “1”, “2”, “3”) rather than words
(that is, “one”, “two”, “three”).
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Introduction

Legislative staffs assist in the legislative drafting and
review process in many different ways. And each
office that is a part of the legislative process has its
own duties and responsibilities in that process.

There are several ways that legislative staff can
improve the efficiency of their offices and the quality
of the legislative documents that it helps to produce.

These include the following methods:

1- Using printed forms to provide or obtain
information.

2— Using standardized legislative language.
3— Using computer technology.

Each of these is discussed in more detail below.

1. Using printed forms.

You can use printed forms to provide information to
the other people that you interact with outside your
offices.

You can also use printed forms to obtain information
from people you interact with.

Depending on what role your office plays in the
legislative process, these people may be your clients
(Members of the
Government ministries or agencies),

National Assembly or other
other State
organs, international organizations, interested parties,
or the general public.

Some possible forms and the information that they
might contain are listed below.
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(1) Forms that might be useful for
both the National Assembly and
the Ministry of Justice:

1- Preliminary information to
your clients.

It is often useful for an office to provide general
information about its functions and what is required of
clients or others that it serves as well as what those
clients or others should expect from the office.

This can take the form of information sheet(s) on what
the office does, what a client should expect, and what
the client needs to do.

On this type of form, you might provide some of the
following information:

1- A description of the duties of your office
(with respect to other ministries and

agencies).

A description of the drafting, review, and
other processes within your office (from the
point of view of a client or legislative
sponsor).

2— Request for drafting a legisla-
tive document (drafting in-
structions).

One of the most important aspects of legislative
drafting is getting information from a client or sponsor
of a legislative document.

Not only must you get enough information, but you
must also get the right information.

A form for gathering this information can help to
ensure that all necessary information is obtained. It
reminds both you and the client or sponsor of the
legislative document what information is required. It
also lets you easily see if necessary information has
been left out.

On this type of form, you might ask for the following
information:
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11-

12—

13—

Name of submitting ministry or other
agency sponsoring the draft.

Name, title, and contact information for the
liaison or contact person at the ministry
(plus an alternate contact person).

Proposed name of draft.

Legal authority for the draft (“basis” for the
legislation).

Purpose of draft (that is, the problem to be
solved by the legislation).

Any special terms, or terms of art, that need
to be understood in order to properly assess
the relevant legal framework and the
legislative proposal itself.

[Information required by the articles 6 and
24 of the Regulation on the Procedure for

Preparing and Proposing Legislative
Documents (Official Gazette No. 787
(1999)).]

Present state of the law (list of all existing
(in-force) law on the issue).

Changes anticipated from the current law.

Ministry or agency with direct responsibility
for the issue. (If more than one, list the
primary ministry or agency and then any
secondary ones, specifying the extent of
responsibility of each.)

the
including both

fiscal

Gf any),
revenues and expenses. |

[Anticipated
Government

impact on

Any draft legislative language already

prepared, including an electronic copy.

Proposed deadlines or dates that the draft
will be needed by the client.

[Any confidentiality requirements.]

Special instructions (additional comments
or instructions).

Date of submission (or receipt).
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(2) Forms that might be useful for the
National Assembly:

The types of forms described below might be useful
for the National Assembly.

— Request for amendment of a
law or other legislative
document under review or
consideration in the National
Assembly.

On this type of form, you might ask for the following
information:

1- Name of person making request.
2— Date submitted.

3— Chamber of National Assembly (Meshrano
Jirga or Wolesi Jirga).

4— If amendment is in a committee or

subcommittee:
(a)  Name of committee.

(b)

Is this the primary committee for
consideration of this document? (Yes
or No).

5— Name of the proposal to be amended.
6— Nature of amendment.
7— Details of amendment.

8- Reasons for amendment.

(3) Forms that might be useful for the

Ministry of Justice:

The following forms might be useful for those working
in the Ministry of Justice:
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1- Proposal to include a legisla-
tive document in Annual
Legislative Work Plan of the
Council of Ministers.

Article 6 of the Regulation on the Procedure for
Preparing and Proposing Legislative Documents
(Official Gazette No. 787 (1999)) provides that
submissions of proposals to include a legislative
document in the Annual Legislative Work Plan of the
Council of Ministers must include certain information.

A form that has blank spaces for all of the required
the
notification and call for submissions that the Taqnin

information could be included along with

sends out each year.
The required information includes the following:

1— List of existing (in-force) legislation related
to the proposed issue.

2— Reasons for the proposal.

3— The source of any financial or material
that
implementation of the proposal.

resources may be needed for

Estimated time for presenting the proposed
legislative document to the Council of
Ministers.

2— Proposal for drafting a legisla-
tive document not included in
the Annual Legislative Work
Plan of the Council of Minis-
ters.

Article 14 of the Regulation on the Procedure for
Preparing and Proposing Legislative Documents
(Official Gazette No. 787 (1999)) provides that a
legislative document that is not included in the Annual
Legislative Work Plan of the Council of Ministers can
be drafted with the consent of the
Ministry of Justice.

nevertheless

This is referred to as preparing a legislative document
“outside” the Annual Legislative Plan.

(Article 11, paragraph (4), of the regulation provides
that a legislative document can also be drafted at the
suggestion of the Minister of Justice or on the
initiative of the Council of Ministers.)
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It might be useful for the Ministry of Justice to have a
form to help ministries or other agencies provide the
information necessary for the Ministry of Justice to
“consent” to drafting a legislative document “outside”
the Annual Legislative Plan.

On this type of form, you might ask for the following
information:

1- The information required by article 6 of the
Regulation on the Procedure for Preparing
and Proposing Legislative Documents
(Official Gazette No. 787 (1999)).

Draft legislative language.

3— Explanatory report to accom-

pany legislative document
submitted to Council of Minis-
ters.

Article 24 of the Regulation on the Procedure for
Preparing and Proposing Legislative Documents
(Official Gazette No. 787 (1999)) provides that the
minister or director responsible for drafting a
legislative document must present a  written
explanatory report when the legislative document is

submitted to the Council of Ministers.

The the
information and be not more than 5 typed pages long:

explanation must contain following

1- Need for the draft being submitted.

2— Brief evaluation of existing (in-force)
legislation related to the issue.

3— Brief evaluation (summary) of the draft
being submitted, including any newly
introduced provisions of law.

4— Expected consequences of application of the
draft being submitted.

5— List of ministries and departments that have

consented to the draft and any differences of
opinion with the draft.
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4— Description of legislative
drafting process in the
Government (for Government
officials submitting a request
for drafting a legislative docu-
ment).

As someone who works in the legislative process all
the time, you are familiar with the processes and
requirements for legislation in Afghanistan.

But the other people you interact with — clients and
other officials — may not be familiar with either the
process generally or the internal processes of the
Ministry of Justice.

So a form that provides this information would be very
useful to the people you interact with and would
prevent you from having to repeatedly give the same
information to those people.

Here is some of the information that you could provide
in this kind of form or informational sheet:

1- What to expect as a client or sponsor of the
legislative document.

2— What you, as the drafter, will expect the
client or sponsor of the legislative document
to do.

3— Checklist of steps in the overall legislative
drafting process.

4— Checklist for the Ministry of Justice’s
procedures in the legislative drafting and
review process.

5— Checklist for the steps that require action on
the part of the client or sponsor of the
legislative document.

(4) Other forms that you might find

useful in your own office:

Since different offices have different duties and
responsibilities, each office should use forms that are
helpful in carrying out those duties.
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List some of the duties of your own office that could
be made more efficient by the use of a form in the
blank spaces below.
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Fise sl desd Jlesdnl LaS ) G d ity Al
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2. Using standardized legislative
language.

Using standardized legislative language can make the
drafter’s job much easier, by eliminating the need to
redraft, over and over, similar types of provisions.

When using standardized legislative language, you can
use a “template” or framework for a provision. In this
“template”, you can fill in blank spaces that are left for
items in the provision that may vary from legislative
document to legislative document.

For example, the following types of provisions are
standard and could be drafted using a “template”
containing standardized legislative language:

which
usually come in the first article of a

1- Basis or authority provisions,

legislative document.

2— Purpose provisions, which usually come in
the second article of a legislative document.

3— Definitions or terminology provisions,
which usually come in the third article of a
legislative document.

4— Civil penalty provisions, which usually
impose a fine of a certain amount on a
person who violates a law. Civil violations
(or infractions) are less serious than crimes
and therefore do not impose time in jail or
prison.

5— Criminal provisions, which make doing
something (or not doing something) a crime
and usually impose a fine or time in jail or
prison, or both.
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which
reports to be submitted on a regular basis to

6— Reporting provisions, require

ensure that a legislative document is
effective at solving the problem it is
designed to address and that it is being
implemented properly.

7— Publication
specify that a legislative document that
takes effect immediately (before its
publication in the Official Gazette) should
be published by the mass media.

provisions, which might

8— Effective date (or entry into force)
provisions, which specifies the date the

legislative document comes into force.

There are many other types of provisions that could be
standardized. List some of them in the blank spaces
below.
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3. Using computer technology.

Technology can be used to increase efficiency in the
legislative process (and your own office’s processes)
and consistency of legislative documents.

Some ways you might be able to use computer
technology to increase efficiency and quality of
legislative documents are described below.

(1) Computer templates.

Computer “templates” are essentially electronic

versions of printed forms.

They can be used to create consistent documents,
without the need to re-create the same information or
format over and over.

A good template should contain a framework of the
basic information and structure of the document, much
like a printed form, and should contain blank spaces to
fill in the appropriate information.
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Here are a few examples of computer “templates” that
might be useful:

different
template for each type of document: Laws,

1- Legislative  documents. (A

regulations, charters, etc.)
2— Legislative reports.
3— Letters and other correspondence.

There are many other types of documents that you
could use a template to create. In the blank spaces
below, list some templates that would be helpful in
your own work.
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(2) Computer databases.

Another tool that can help increase efficiency within
an office or institution is the use of computer databases
to keep track of various kinds of information.

A few examples of the way you can use a database to
keep track of information are listed below.

1- Keeping track of all the clients or sponsors
of legislation, as well as the status of their
drafts in the legislative process.

2— Keeping track of the status of legislation in
the Government or the National Assembly.

3— Keeping track of personnel.

4— Keeping track of collections of books and
other materials in the library.
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1. Amendment terminology in most
places:

“Amendment” means changing a law in any way
(other than by repealing the entire law), including any
or all of the following:

1- Changing or replacing text of particular
provisions or of the entire law.

2— Adding or inserting new text anywhere
within the law.

3—  “Striking” text within a provision.

4— Repeal of one or more entire provisions (but
not all provisions) within a law.

“Repeal” means any of the following:

1-  “Striking” (or removing) specific text within
a provision.

2— Removal of one or more entire provisions
within a law (also called “partial repeal”).

3— Ceasing the effectiveness of the entire law
(also called “complete repeal”).

2. Amendment terminology in Afg-
hanistan:

“Amendment” means changing the language of a
particular provision.

“Addition” means adding or inserting a provision into
alaw.

“Omission” means the repeal of a particular provision.

“Completion” means ?7?

“Repeal” means the complete repeal of an entire law.
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3. Amendment format options:

There are several methods to indicate amendments to
existing law.

1- A provision can be amended by showing the
changes made to existing law.

2— A provision can be amended by restating the

provision, either (a) by amending the
provision “to read as follows:” or (b) by
striking the entire provision and reinserting

it with changes.

3— A provision can be amended by striking and
inserting specific text.

The provision being amended must be accurately and
completely identified.

(1) Amendment by showing the

changes to existing law:

Another method is to show the existing provision with
the deletions and insertions proposed by the legislation
shown in different typefaces.

A common way to show the changes to existing law is
to show deleted material by striking (or placing the
stricken material between brackets “[...]”") and to show
inserted material by underlining.

Examples:

Alternative 1 (strike-thru and underlining):

Amendment of Effective Date
Article 25:

Article 123 of the Law on is amended as follows:

Effective Date
Article 123:

This law takes effect enJanuary1,2007-60 days after
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Alternative 2 (brackets and underlining):

Amendment of Effective Date
Article 25:

Article 123 of the Law on is amended as follows:

Effective Date
Article 123:

This Act takes effect [on January 1, 2007] 60 days
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after the date of enactment of this Act.

(2) Amendment by restatement:

By this method, the Act, section, or other provision is
“amended to read as follows:” with the changes
the
identification of what they are.

incorporated  into text without specific

Examples:

The following two examples have the same effect:

Example 1:

Article 123 of the Law on
read as follows:

is amended to

“Heading
“Article 123:

“New text of article.”

Example 2:

The Law on is amended by striking article

123 and inserting the following:

“Heading
“Article 123:

“New text of article.”

(3) Amendment by striking and

inserting specific text:

By this method, the amendment is achieved by specific
language striking text, inserting text, or both. It is
done, for example, by stating that X is “amended by
striking ‘Y’ and inserting ‘Z’ ”.

within the text of a
at the end of the

“inserted”
“added”

New material is
subdivision and is
subdivision.
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Examples:  Jlia

Striking specific text:

Article  , paragraph __ , of the Law on

ER)

is amended by striking

Striking and replacing specific text:

Article  , paragraph _ , of the Law on

ER)

is amended by striking ” and inserting

Adding a new provision (at the end):

Article  of the Law on

is amended by
adding at the end the following [new paragraph]: ....

Striking a provision (at the end):

Article  of the Law on
striking paragraph .

is amended by

Multiple amendments of same provision:

Article 123 of the Law on is amended—

ER)

1- in paragraph (3), by striking ;

2— in paragraph (5), by striking “ ” and
inserting “ s
3— in paragraph (7), by inserting ” after

13 .,
s

4— in paragraph (9), by striking the second

sentence;

5— in paragraph (11), by striking “ ” and
all that follows through “ 7

6— in paragraph (14), by striking “ ” and
all that follows through * ” and
inserting “ 7

7— by striking paragraph (16) and redesignating
paragraph (17) as paragraph (16); and

8 by adding at the end the following [new
paragraph]:

“(l 7) .95
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1. Titles of legislation.

(1) Why have
legislation?

an official title for

In Afghanistan, the title of a law appears in several
places: (1) on the cover of the Official Gazette, (2) in
the table of contents of the Official Gazette, and (3) at
the beginning of the law itself.

But if the title is different in these places, which one is
the “official” title? Probably the one at the beginning
of the law, but there is no specific legal authority for
this.

It might be better if the official title of the law was
stated explicitly in the text of the law itself. Then there
would be no question what the title of the law is.

(2) How does an official title help in future
reference to the legislation?

(3) How to easily differentiate
between earlier laws with the same
name by wusing the year of
enactment in the title.

One problem in Afghan legislation is that there are
many laws that have the same name, such as the
Environment Law, Mass Media Law, etc.

As a result, it is often difficult to tell which “Mass
Media Law” you are talking about.

A very simple solution is to add the year at the end of
the title of the law.

Examples:
Mass Media Law of 1386

Mass Media Law, 1386
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(4) Where to place the official title and
how to designate it as the title.

If you want to designate the official title of a law, it
should be done explicitly.

That is, there should be a provision in the law that says
clearly, in effect, “The official name of this law is....”

This should be done at the very beginning of the law,
preferably in the first article.

Example:

Title
Article 1:

The title of this law is the “Mass Media Law of 1386”.
2. Defined terms (definitions).

(1) Why use defined terms?

Defining a term allows a simple term to be used for a
more complicated definition.

Using a defined term also prevents repetition of the
definition numerous times in a legislative document.

Defining the terminology used in a legislative

document also promotes brevity, clarity, and
consistency.
(2) General rules for drafting

definitions provisions:

1- Draft the main (substantive) provisions of
the legislative document first, then draft the

definitions.

2— Avoid unnecessary definitions.

3— Do not define a term that is used only once
or infrequently.

4— Do not define a term in a way that conflicts
with ordinary or accepted usage.

5— Do not include part or all of the term being

defined in the text of the definition.
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6— Do not include a substantive rule within a
definition.

7— Do not use “must” (or an equivalent) in a
definition.

8— Place a definition where it is most easily
found by the reader.

9— How to list definitions.

(3) What terms really need defining?

For example, special terms and “terms of art”, but not
terms used in their ordinary sense.

(4) Placement within a draft.

For example, in a separate “Definitions” provision or
in the provision where the term is used?

(5) How to structure definitions.

(6) Methods
legislation.

of defining terms in

(a) Use of “means”, “includes”, and
“does not include” in definitions.

Examples:

The term “cat” means any feline animal.

The term “cat” includes a lion, a tiger, and a housecat.

The term “big cat” includes a lion and a tiger, but does
not include a housecat.
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(b) By reference to a definition of the
same term in another law.

It is often advisable to reference the definition used for
a term in another related law. This is especially
important when drafting a subsidiary legislative
document (such as a regulation authorized by a law).

This helps to ensure that the same terminology is used
consistently throughout a body of related law (such as
the fields of criminal law or commercial law).

However, make a reference to the definition in the
other law, do not just copy that definition into your
draft. This prevents problems if the original definition,
in the other law, is later amended.

Example:

The term “ ” has the same meaning given that
term in [article  of] the Law on
published in Official Gazette No. _ dated .

(6) Organization within a definitions

provision.

Order the terms within the definitions provision in one
of the following ways:

1-  Alphabetical order.
2— The order of the terms’ importance.

3— The order in which the terms appear in the
legislative document.

3. Citations to other

documents.

legislative

A drafter sometimes needs to refer to another
legislative document or to a provision in another
legislative document. These are called (external) cross-
references.

There should be a standard format (and wording) for
making references to other legislative documents. And
once chosen, that format should be used consistently in
all new legislation.

o iyl Ay Rl gal) Gk I (<)
B (5 ikl

:Jla sk

oJLA] C).Jam\ BN as \) (2 (e " " C)Jam\
o led (cany o 3 A8 oS8 [
S g 08 ] a4y /]

Ay s 3ka JAN 3 i (F)

Gk Sl oSa 4 oS @l jas JAl 2 | SlaStacal
Anlad i 5 Jad

Ll Cagym i iay )
Saaal g aal ad jay Y
ULJJMQ\AM\#)SMJJ -y
Sl 0293 S plagay i
Ml e 3 (D58 JB) clalgdia Y

" vt

it

Page 48



CHAPTER 5: 0 Juad
HOW TO DRAFT PARTICULAR LEGISLATIVE X gk g il S A Ay 2t S plSa
PROVISIONS
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“article __ of the Mass Media Law published in | S (san) odjayd 4S Gile ghhe gld sala"
Official Gazette __, dated AP. ( C.E.)” ") odu y S Ar el

“the Mass Media Law published in Official Gazette
___,dated A.P. ( C.E.)”

4. Cross-references within a
legislative document.

Often a drafter needs to refer to other provisions within

the same legislative document. These are called

(internal) cross-references.

General rules:

1- Use cross references sparingly and carefully.

2— Make a cross reference a reader’s aid.

Examples:
“clause a of subparagraph 2 of article 14(1)” [?]
“article 14(1)(2)(a)” [?]

5. Severability provisions (and the

effect on a law of the invalidity of
a part of that law).

1- What is a severability provision?

A severability (or savings) provision is one that
specifies how a court should interpret a law if one or
more of the law’s provisions are found to be
unconstitutional.

2— How is a severability provision
used by an interpreting body
(usually a court) when interpret-
ing a law, or a provision of law?
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3— Is a severability provision really
useful or necessary?

Sometimes a drafter uses a severability provision if the
drafter believes that there is a possibility that a
provision in the draft is unconstitutional, but the
insists including the

sponsor of the draft on

questionable language.

(From a drafter’s point of view, this ensures that the
drafter cannot be blamed if part of the law is later
found invalid.)

4- How do the rules of statutory
interpretation affect the need for a
severability provision?

There are no formal rules of statutory interpretation in
Afghanistan, so it is difficult to say how a severability
provision would be read or whether the law would be
interpreted so that only the unconstitutional provisions
are found invalid, instead of the entire law being found
invalid because a small part of the law is unconstitu-
tional.

5—- Types and examples of severability
provisions.

Example:

Severability (or Interpretation)
Article ___:

If a provision of this law is found to be invalid [or
unconstitutional], such invalidity [or unconstitutional-
ity] shall not affect any other provision of this law.

6. Effective dates, “sunset” (self-
repealing) provisions, and ter-
mination of authority provisions.

What are the differences between effective dates of

legislation, “sunset” provisions, and termination of
authority provisions?

(1) Effective date provisions.
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(a) Importance of clear effective date
provision.

(b) Types and examples of effective
date provisions in legislation:

1- Effective on publication.

If no other date is stated. the “default” rule is that the
legislative document takes effect when it is published
in the Official Gazette.

See article 9 of the Law on Publishing and
Enforcement of Legislative Documents in the Islamic
Republic of Afghanistan (Official Gazette 787 of
1999), which provides:

“The legislative documents as set forth in article
5 shall come into force as of the date of
the Official
provided otherwise in the legislative documents

publication in Gazette unless

themselves.

“International ~ contracts, agreements and
protocols shall be subject to their own special

law.”
Example:

“This law takes effect on the date of its enactment.”

This means the date of the final approval required
under the Constitution.

2— Effective a certain number of
days after enactment or
publication.

Example:

“This law takes effect 60 days after the date of its
enactment.”
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3— Effective when regulations A ) e A& 1Y) = =Y
enacted. sl
Example: sl shay
“This law takes effect on the date the implementing | O} (siadad <ol jie 4S 2 gdne 2l A0 5l 4y 58 ol
regulations required under article __ of this law take | o8 I8 (5 )5 i (58 sala (bl 4y () 4S
effect.” "A.J)g 284 SN s il
4— Effective a certain number of | Jsu ) Jg, iy Gad BU _f

days after regulations enacted.

Example:

“This law shall be enforceable with respect to persons
governed by this law 60 days after the date the
implementing regulations required under article  of
this law take effect.”

5— Effective on a certain date.

Example:

“This law takes effect on 1 Hamal 1387 A.P. (21 March
2008 C.E.).”

(2) “Sunset” (self-repealing) provisions.

(a) What are “sunset” provisions?

“Sunset” provisions are provisions that repeal one or
more provisions of a law (or the entire law) at a certain
time in the future.

(b) Usefulness of “sunset” provisions
for legislation.

Among other things, these provisions are useful to
help ensure that changed circumstances are taken into
account before “renewing” the law (by changing or
“sunset”

extending the termination date in the

provision).

(c) Examples of “sunset” provisions.

“This law shall be effective beginning  days after
its publication in the Official Gazette and ending on
[specific date].”
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“This law shall be effective from [specific date]
through [specific date].”

“This law shall take effect on [specific date] and shall
cease to be in effect on [specific date].”

“This law shall be effective beginning  days after
its publication in the Official Gazette and ending
year(s) after such date.”

(3) Termination of authority provisions.

(a) What are termination of authority
provisions?

Termination of authority provisions are provisions
that, in the future, terminate powers or authority given
to an official or other person by a law or regulation.

(b) Usefulness of termination of

authority provisions.

Among other things, these provisions are useful to
help ensure that the officials or other persons given the
power or authority do not abuse it.

(With these provisions, even if the power or authority
were abused, it would automatically terminate at a
certain time in the future or upon the occurrence of a
certain event or circumstance.)
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(¢c) Examples of termination of
authority provisions.
“The authority granted to the Minister of
under chapter (or article)  of this law shall be

terminated on [date or event].”
7. Reporting provisions.

(1) What are reporting provisions and
why are they used?

Reporting provisions require an agency or other person
to submit reports on the effectiveness of the

legislation.
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(2) How to draft a reporting provision.

What needs to be specified in a reporting provision?

Legislative reports may contain any amount or type of
information that may be useful in assessing whether
the legislation should be changed to be more effective.

At a minimum, a legislative provision requiring an
agency to submit a report should include the following
basic information:

1-  Who submits the report. Reports are often
submitted by the President, a particular
Minister, or some other agency official.

To whom the report is submitted. Reports
are often submitted to the President, the
Council of Ministers, the National
Assembly, and/or the Chief Justice of the
Supreme Court.

3— When and how often the report must be
submitted. Deadlines for submitting reports
are often a specific date or event, or within a
certain time period before a specific date or
event. The frequency for submitting a report
may be monthly, quarterly (every 120 days
or 3 months), biannually (every 6 months or
twice a year), annually (every year), etc.

What the
include. Reports should contain information

information report must
that will be useful in assessing the extent of
a problem legislation is intended to address
or the effectiveness of the legislation (or the
implementing agency) in addressing the

issue.
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(3) Examples of reporting provisions.

Reporting Requirements [or: Annual Reports]
Article

(1) The Minister of
about

shall submit a report
to [the President, the Council
of Ministers, and each chamber of the National

Assembly], not later than each year.

(2) The report required under paragraph (1) of this
article shall include the following information:

1- A summary of

2— A detailed description of
3— An assessment (or analysis) of

4—

8. Limitations on authority of an
ministry, agency, or official.

9. Particular words and phrases
and other miscellaneous rules.

0y

References to officials,
departments, and agencies.

ministries,

(2) References to committees (commis-
sions) of the National Assembly.

(3) References to numbers.

(4) References to times, dates, and periods
of time.
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(©))

()

)

®

Date of enactment.

Sl b (0)

Use of the term “and” or the term “or” | "4 3wl L " " Z3lawal i saliiul (7)

instead of the term “and/or”.

ML/ g" sl pa e 4

Punctuation with items in a series | J) Adadu G cila jaia by (5 ) K 4kl (V)

(final series comma rule).

Punctuation with quoted material.
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What to do when there is no (pre-
prepared) draft

1. Steps to take (generally):

1- Ask questions of the sponsor or contact
person.

2—  Gather information.

3— Ask more questions.

4—  Write rough draft, submit to sponsor.

5— Get feedback from sponsor.

6— Redraft and resubmit to sponsor.

2. Information to get (and how to
get it).

The most basic information needed is the following:

(1) Clear and complete statement of
policy:

A request for assistance should provide a statement of
the problem and policy underlying a request that is as
clear and complete as possible.

This will enable the drafter who is assisting the client
to have a thorough understanding of both the factual
and legal setting of the problem to which the
legislation is directed and the policy to be carried out
by the legislation.
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(2) Responsible individual:

should be
accompanied by the name, title, telephone number, and

A written request for assistance
e-mail address (if available) of the individual who has
primary responsibility for responding to questions
concerning the policy and other issues arising in the

drafting process.

(3) Deadlines:

If the assistance requested needs to be provided by a
particular time or before a particular event, the request
for assistance should clearly state a reasonable
deadline for the assistance.

3. Using a form to gather required
information.

Examples of useful or necessary information:

1- For drafters: Name of
submitting ministry or

sponsoring the draft. For the National

Government
other agency
Assembly: The name of the Member or
committee for whom the work is to be done.

For Government drafters: Name, title, and
contact information for the liaison or contact
person at the ministry, plus an alternate
contact person.

3— For drafters:

legislative

Government Type of

document (law, regulation,

charter, etc.).

Proposed name or subject of draft.

5— Purpose of draft (the problem to be solved

by the legislation).

6— Legal authority for the draft (“basis” for the
legislation).

7- For Government drafters: Information

required by the articles 6 and 24 of the
Regulation on the Procedure for Preparing

and Proposing Legislative Documents
(Official Gazette No. 787 (1999)).
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10—

11-
12—

13—

14—

15—

16—

17—

Ministry or agency that now has direct
responsibility for the issue. (If more than
one, list the primary ministry or agency and
then any secondary ones, specifying the
extent of responsibility of each.)

Any special terms or terms of art that need
to be understood in order to properly assess
the relevant legal framework and the
legislative proposal itself.

Present state of the law (list of all existing
(in-force) law on the issue).

Changes anticipated from the current law.

the
including both

Anticipated  fiscal impact on

Gf any),
revenues and expenses.

Government

Any draft legislative language already

prepared.

Any proposed deadlines or dates when a
draft will be needed by the client.

Any confidentiality requirements. (This may
be needed sometimes in politically sensitive
environments, like the National Assembly.)

Special instructions (additional comments
or instructions).

Date of submission (or receipt).
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HOW TO PREPARE LEGISLATIVE
EXPLANATIONS AND
LEGISLATIVE REPORTS
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1. When are legislative reports,
explanations, or justifications
required in Afghanistan?

For Government-initiated legislation, the Regulation
on the Procedure for Preparing and Proposing
Legislative Documents (Official Gazette 787 from
1999) requires a legislative explanation in two

instances:

(1) Article 6 requires certain information justifying
the inclusion of a proposal in the Annual
Legislative Plan of the Council of Ministers, as
follows:

1- The table of contents of the legislative
documents in force about the issues to be
newly regulated.

2— The reasons for regulating the proposed
legislative document.

3— Providing financial and material resources
that are considered for implementation of
the legislative document.

4— The estimated time for presenting the plan

to the Council of Ministers.

(2) Article 24 requires an explanatory report for
the Council of

Ministers for approval, as follows:

legislation brought before

1- The necessity and purpose of the submitted
legislative document.

2— A brief evaluation of the valid legislative
documents related to the issue.

3— A brief evaluation of the contents of the
legislative document and the new provisions
that are introduced into the legal system.

4— Expected consequences resulting from the

application of the legislative document.
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CHAPTER 7:
HOW TO PREPARE LEGISLATIVE EXPLANATIONS AND
LEGISLATIVE REPORTS
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5— The list of ministries and departments
whose consent have been received and the

differences that have existed.

The National Assembly’s Internal Rules of Procedure
also require reports to the plenary of the activities and
recommendations of committees. (For example, see
Rules 26, 31, 36, and 81 of the Internal Rules of
Procedure of the Wolesi Jirga.)

2. What are the purposes of
legislative reports or explana-
tions?

Legislative reports provide basic information that can
help both lawmakers and the public understand the
nature and purpose of a legislative document.

3. Who is the intended audience?

The intended audience for an explanatory legislative
report may be any of the following:

1— The Council of Ministers and the President.

2— Members, committees, and the plenary of
one or both chambers of the National
Assembly.

3— Government ministries and other agencies
and officials.

4— Citizens of Afghanistan.

5— Other members of the public.

What information is (or should
be) included?

1- The problem the legislation is intended to

address.

2— The current law on the subject.

3— Proposed changes to the current law.

4— Anticipated financial (and other) costs or
benefits of the legislative document.

5— Information relating to the status in the

legislative procedure of the document.
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6— Other information that may be helpful in
understanding the legislation

7— Often, the views of the minority (that is,
those whose opinions or policies did not get
incorporated into the legislative document)
are also included.

5. How are legislative reports or
explanations written or pre-
pared?

Often, a specific form or uniform format is used to

ensure that all the applicable or required information is
included in an understandable and consistent way.
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APPENDIX 1

OFFICIAL GAZETTE NoO. 787 (1999, 1420 A.H.)
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LAW ON PUBLICATION AND
ENFORCEMENT OF LEGISLATIVE
DOCUMENTS IN THE ISLAMIC
[REPUBLIC] OF AFGHANISTAN

CHAPTER 1:
GENERAL PROVISIONS

Article 1: [Purposes]

This law has been enacted in order to notify all the
official and non-official entities, and citizens of the
nation of the laws, decrees, regulations, charters,
approvals, and other documents having legislative
nature and to regulate the manner of their publication
and enforcement.

Article 2: [Legislative documents to be published

in Official Gazette]

Legislative documents shall be published in the

Official Gazette of the Islamic [Republic] of
Afghanistan.
Article 3: [Authorized licensee of Official Gazette]

The Ministry of Justice of the Islamic [Republic] of
Afghanistan shall be the authorized licensee of the
Official Gazette.

Article 4: [Frequency of publication of Official

Gazette]

The Official Gazette shall be published on a monthly
basis, and a special issue of it can be published as
needed.

CHAPTER 2:
MANNER OF PUBLISHING THE DOCUMENTS

Article 5: [Documents to be included in Official

Gazette]

The following documents shall be published in the
Official Gazette:

1- The official declarations of the Islamic
[Republic] of Afghanistan which require
public notice, namely: laws, approvals, and
other parliamentary legislative documents.
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APPENDIX 1:
LAW ON PUBLICATION AND ENFORCEMENT OF LEGISLATIVE
DOCUMENTS IN THE ISLAMIC [REPUBLIC] OF AFGHANISTAN
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Decrees and other legislative documents of
the Islamic [Republic] of Afghanistan with
legislative nature.

3— Regulations, charters, and approvals of the
Council of Ministers with legislative nature.

International contracts, agreements and
protocols to which the Islamic [Republic] of
Afghanistan is a signatory as well as the

decrees about their approval.

5— The legislative documents that the Supreme
Court has the authority to approve based on
the rule of law.

6— Other legislative issues whose publication is
required by the rule of law, and the
of courts and the

commercial signs

documents registration announcements.

Article 6: [Sequence of documents in Official

Gazette]

In the first section of the Official Gazette there are
official publications of the Islamic [Republic] of
Afghanistan that require public notice: laws, approvals
and other legislative documents of the National
Council (Assembly).

In the second section are the presidential decrees of the
[Republic]
documents with legislative nature.

Islamic of Afghanistan and other

In the third section of it are regulations, charters and
charters of the Council of Ministers having legislative
nature

In the fourth section of it are the international
contracts, agreements and protocols to which the
Islamic [Republic] of Afghanistan is a signatory as
well as the decrees on their approval.

In the fifth section are the legislative documents that
the Supreme Court has authority to approve based on
the rule of law.

In the sixth section are the rest of the issues
publication of which is required by law and the
advertisements of commercial courts that relate to
documents registration and commercial signs.
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DOCUMENTS IN THE ISLAMIC [REPUBLIC] OF AFGHANISTAN
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Article 7: [Publication of legislative documents by

other means]

(1) The legislative documents as set forth in article 5
of this law may be published in other publications
of the country after they have been first published
in the Official Gazette

The
paragraph (1) of this article that require speedy
through the
Government mass media before being published
in the Official Gazette.

documents mentioned in

@)

legislative

publication may be broadcast

the
mentioned in paragraph (2) of this article can also

(3) When necessary, legislative documents

be announced via telex and telegram.

Article 8: [Publication in Dari and Pashto]

The legislative documents as set forth in article 5 shall
be published in both Dari and Pashto languages.

Article 9: [Effective date of legislative documents

published in Official Gazette]

The legislative documents as set forth in article 5 shall
come into force as of the date of publication in the
Official Gazette unless provided otherwise in the
legislative documents themselves.

The international contracts, agreements and protocols
shall be subject to their own special law.

CHAPTER 3:
FINAL PROVISIONS

Article 10: [Submission of legislative documents by
Office of Administrative Affairs of the
Islamic [Republic] of Afghanistan]

The Office of Administrative Affairs (OAA) of the
[Republic]
following the legal procedures, to send the originals of

Islamic of Afghanistan is obligated,
the legislative documents as set forth in subparagraphs
1 and 2 of article 5 for publication to the Publishing

Department of the Ministry of Justice.
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Article 11: [Submission of legislative documents by
Office of Administrative Affairs of the
Council of Ministers]

The Office of Administrative Affairs of the Council of
Ministers shall, following legal procedures, send for
publication the originals of the legislative documents,
as set forth in subparagraph 3 of article 5 to the
Publishing Department of the Ministry of Justice.

Article 12: [Submission of legislative documents by
Supreme Court]

The Supreme Court shall, following legal procedures,
send for publication the legislative documents as set
forth in subparagraph 5 of article 5 to the Publishing
Department of the Ministry of Justice.

Article 13: [Submission of legislative documents by
Offices of Administrative Affairs of the
State and of the Council of Ministers]|

The Offices of Administrative Affairs of the State and
Council of Ministers shall send for publication in the
Official Gazette the legislative documents as set forth
in subparagraph 4 of article 5 of this law to the
Publishing Department of the Ministry of Justice.

Article 14: [Effective date and effect on other laws]

This law shall come into force as of the date of
publication in the Official Gazette and with its coming
into force the law regarding the manner of publication
and enforcement of legislative documents as published
in Gazette No. 591 (787) dated 31/6/1364 (24/6/1420)
shall be repealed.
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OFFICIAL GAZETTE NoO. 787 (1999, 1420 A.H.)
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REGULATION ON THE
PROCEDURE FOR PREPARING
AND PROPOSING LEGISLATIVE
DOCUMENTS

CHAPTER 1:
GENERAL PROVISIONS

Article 1: [Purpose]

This regulation has been enacted to regulate on an
equal basis the affairs related to the manner of
proposing the legislative documents to the superior
authorities of the Islamic [Republic] of Afghanistan.

Article 2:  [Scope]

This regulation shall regulate the procedure for
preparing and proposing legislative documents whose
approval is within the authority of Amir-ul Momenin
(the Leader of the Faithful) and the Council of
Ministers.

CHAPTER 2:
PLANNING LEGISLATIVE WORKS

Article 3: [Legislative plan as basis for

preparation of legislative documents]

The preparation of legislative documents shall be
carried out according to the plan of legislative
activities.

Article 4: [Ministry of Justice to prepare draft

legislative plan]

The preparation of the draft of the plan of legislative
activities shall be one of the duties of the Ministry of
Justice of the Islamic [Republic] of Afghanistan.

Article 5:  [Sources of proposals for inclusion in

draft legislative plan]

The draft of the plan of legislative activities shall be
prepared based on proposal of the ministers, the Chief
Justice of the Supreme Court, the Minister of Justice,
independent general departments and the heads of
other central offices of the Islamic [Republic] of
Afghanistan.
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AND PROPOSING LEGISLATIVE DOCUMENTS

Y A
S il Sy 5 g Jasd 6 e

The ministry or the department must, prior to making
the proposal regarding inclusion of the relevant issue
in the legislative plan of action, shall take into
consideration the need for approval, amendment,
completion, or annulment of the relevant legislative
documents.

Article 6: [Timing and content of proposals for

inclusion in legislative plan]

The proposals for the plan of legislative activities shall
be sent to the Minister of Justice at least 3 months
before the end of the year along with an explanation of
the need for the plan.

The explanatory reasons shall contain the following:

1— The table of contents of the legislative
documents in force about the issues to be

newly regulated.

The reasons for regulating the proposed
legislative document.

Providing financial and material resources
that are considered for implementation of
the legislative document.

The estimated time for presenting the plan
to the Council of Ministers of the Islamic
[Republic] of Afghanistan.

The explanatory reasons shall not exceed 3 typed pages.

Article 7: [Option to request additional explana-

tion before inclusion in legislative plan]

The Minister of Justice may, prior to the inclusion of
the proposal in the draft of the plan of legislative
activities, demand the party making the proposal to
provide additional explanations regarding the need for
approval, amendment, attachment, or annulment of the
legislative document.

Article 8: [Presentation of draft legislative plan to

Council of Ministers]

The Minister of Justice shall present the draft of the
plan of legislative activities 1 month before the end of
a year to the Council of Ministers of the Islamic
[Republic] of Afghanistan and shall provide his
written observation on the proposals which he believes
are unnecessary and baseless and were not included in
the plan.

sl i iy 050 51 J8 3 ool b <l
Sy pa p il S () Fob 0 s e p s
s g re 3 Sl D G JueKS ¢ty

Aled (o) 3 g

:m dala

Ao JB) s s G IS () zok sk e Dlaleiiy
sl gk Gy e ma s b du A5l i ol
A Rl ) adlae

8L 0 lllaa s gl A a5 Y2
a c;\) 28l ‘5_\:\.\53 i) G ped )
;Aﬁa#h&ya\&ﬁbﬁy

o Mgidiy i viw alaii Y Y

m&#&\ﬁ‘\&\ L;au}‘;u@u“j\)\ -y

s slosd 4 zok A shedd ac e ¥
Oilad) Sl [ 56 ]

135 0l Andia 4w ) 4dlia) Al aaa i Y0

:@ﬁh dala

T ok sasma )3 deidy Jsad 5l 8 Xl e 4ddae 555
Q)}FM?\JDMJM&L&AJ‘MJ&(U%)
e adlae | a3Y il

@l&h dala

J olaSy 1) il IS () gk 82 5me Addae 55
el [sosea] Gods slosd 4 dw L
Lol O 4 gl bl e aa Glwiled)
ey Gospa e adae p)y ki 4y aSglaleidy
sl Juld (uv\:a) C)Ja Sdgua )y g o g Ot

laipe A1)l 1) 208 (5 a3 ks

7l anan
Page A—6



APPENDIX 2:
REGULATION ON THE PROCEDURE FOR PREPARING
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Article 9: [Confirmation of legislative plan by
Council of Ministers and approval by

President]

The annual plan of legislative activities shall be
confirmed by the Council of Ministers and shall be
approved by the President of the Islamic [Republic] of
Afghanistan.

Article 10: [Contents of legislative plan generally]

The plan of legislative activities shall contain the list
of legislative documents that can be formulated within
the planned time period, names of the directors who
prepare the plan, and the time for its [the plan’s]
presentation to the Council of Ministers.

Article 11: [Specific contents of legislative plan]
The plan shall contain the following:

1— A list of the legislative documents whose
approval shall be within the authority of the

Islamic [Republic] of Afghanistan.

A list of the legislative documents whose
approval shall be within the authority of the
of the

Council of Ministers Islamic

[Republic] of Afghanistan.

A list of the legislative documents which are
about the amendment or completion of the
applicable legislative documents.

In case it is deemed necessary during that
year, according to either the initiative of the
of the
[Republic] or at the suggestion of the

Council of Ministers Islamic

Minister of Justice, the plan can be
amended.

Article 12: [Notification by Council of Ministers of
inclusion of legislative documents in
plan and deadlines for their submission
to the Council]

The Council of Ministers shall report to the Minister of
Justice and to the director in charge of the preparation
of legislative documents on the inclusion of a
legislative document in the plan and the time period
for its [the document’s] submission to the Council of
Ministers.

1ag- dala

s Glosd s @ IS VL (0 b
QUniladl Ol [osen] plie s ) 5y gual

23 80e ) shaia

a2 bala

HE i bl Cwaped sl SIS (OBh) ok
jcﬁ%djmu\f\gu‘u\ ‘cﬁo)\:!QAAJJCJL
AL e Ol Gloss 4 O Al 2 e

1ph L bala
ile J0 it du ggla 7 )k

O sl a0l it Al G ped )
Oliilaa) skl [LQJ}@._A] ?&A CuaSia

3 Guseal 4K i i) Caoed Y

) [sosea] Olo)s sloss Cndla
Ailie liwilad)

Lo 4y galy 4S0) L al) G yed Y

A8l 280 s sl JaeSS

soss S 4 Qypa Gosa
b el ol [sosen] Ol
gob v dh ghoaos ale s dleidy

) ghae o2l 6 gl (A yaad (ujug)

pR ) 94 dala

Ll i 5 Jpmae el g aglae 540 Oy sl sl
A1 2 5a 5 (U gob 3 (A Y Jgad ) S
280 e g Sl Gl s sl s 4

Page A7



APPENDIX 2:
REGULATION ON THE PROCEDURE FOR PREPARING
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Article 13: [Coordination, assistance, and monitor-
ing implementation of legislative plan
by Ministry of Justice]

The Ministry of Justice of the Islamic [Republic] of
shall be
coordination and provision of educational assistance to
the
preparation of legislative documents, as well as

Afghanistan responsible for ensuring

ministries and departments in relation to

monitoring the implementation of the plan.

Article 14: [Consent of Ministry of Justice to
certain legislative proposals]

Proposals on drafting the legislative documents which
are not commonly important and also the amendment,
completion, or abrogation of some of the valid
legislative documents not included in the plan shall be
presented to the Ministry of Justice for its consent.

Article 15: [Responsibilities of other ministries and
departments]

The ministries and departments which participate in
the compilation work of the legislative documents that
shall
implement their own internal documents that are to be

are included in the plan simultaneously

issued in connection to the implementation of

mentioned legislation.

CHAPTER 3:
METHOD OF PREPARATION AND
COORDINATION OF LEGISLATIVE
DOCUMENTS

Article 16: [Committees for preparation of legis-
lative documents]

(1) The minister or the director of the department
the
document shall appoint an authorized committee

responsible  for  preparing legislative
consisting of the officials of the ministry or the
department as well as experts in order to prepare

the legislative document.

(2) If the preparation of the draft is undertaken by a
number of ministries or departments, a mixed
working committee shall be formed from their

representatives.
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The director put in charge of preparing the
legislative document shall guide and coordinate
the activities of the committee.

Article 17: [Committee for codification of highly
important legislative documents]

In order to codify highly important legislative
documents, a committee can be constituted by the
Islamic [Republic] of Afghanistan or by the Council of

Ministers.
Article 18: [Bases for initial legislative analysis and
input]

The delegation shall begin its work by relying on
Islamic Sharia Hanafi
legislation of the Islamic [Republic], experiments and

jurisprudence, applicable
experiences of other Islamic countries, scientific
works, proposed opinions of Afghan nationals and
specialists, and other necessary sources.

Article 19: [More specific bases for initial legisla-
tive analysis and input]

The committee shall commence its task by studying
the Hanafi jurisprudence (Figh) of the Islamic law, the
applicable legislative documents of the Islamic
[Republic] of Afghanistan and Muslim countries, and
the experiences gained from their implementation,
scholarly literature, the published opinions proposed
by citizens of the nation, opinions of experts on the

subject, and other necessary materials.

Article 20: [Considerations in drafting legislative
documents]

(1) While drafting the legislative document, the need
for development and stability of the legal system
in related issues shall be taken into account to
obviate amendments and

any subsequent

attachments.

(2) While drafting the legislative document, the
the
legislative document should be evaluated and
identified. In addition, it should be determined

which applicable legislative document will be

expected consequences resulting from

amended, complemented, or abrogated as a result
of the coming into force of the new legislative
document.
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Article 21: [Additional sources for input on legis-
lative analysis]

In addition to the representatives of the ministries,
departments, and interested experts, the authorized
representatives from large academic institutions and
the mass media can also be invited to attend the study
and discussion of the initial draft of the legislative
document. The initial draft of the legislative document
is complete by taking into account the observations,
suggestions, and opinions that are presented.

Article 22: [Procedure for obtaining consent of
other ministries and departments for
draft legislation]

The drafted legislative document along with the
written explanation by the minister or the head of the
department in charge of its preparation is first sent to
the ministries of planning, finance, and other relevant
ministries and departments of the Islamic [Republic]
of Afghanistan for the purpose of obtaining their
consent and then it shall be submitted to the Ministry
of Justice for final scrutiny. The consent shall be
obtained in accordance with the procedure established
by the Council of Ministers.

CHAPTER 4:
PROCEDURE FOR PRESENTATION OF
LEGISLATIVE DOCUMENT TO AUTHORIZED
DEPARTMENTS FOR PROCEEDINGS

Article 23: [Presentation of legislative documents
to Council of Ministers]

The legislative document shall be sent to the Council
of Ministers of the Islamic [Republic] of Afghanistan
irrespective of which governmental department is
authorized to approve it.

Article 24: [Method of presentation and content of
legislative explanations]

(1) The legislative document shall be sent to the
Council of Ministers jointly by the minister or
director of the department responsible for

drafting it.

At the same time that the legislative document is
presented, written explanations are also presented
by the minister or head of the department in
charge of drafting them.
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(2) The explanations shall contain the following:

1 — The necessity and purpose of the submitted
legislative document.

2 — A brief evaluation of the valid legislative
documents related to the issue.

3— A brief evaluation of the contents of the
legislative document and the new provisions
that are introduced into the legal system.

4 — Expected consequences resulting from the
application of the legislative document.

5— The list of ministries and departments

whose consent have been received and the
differences that have existed.

The explanations shall not exceed 5 typed pages.

(€)

If the implementation of the legislative document

entails considerable financial and material
expenses, the financial and economic calculations
and documentation, statistical data, and other
necessary information which justify and support
the proposal submitted shall be attached to the
explanations together with the conclusions of the

Ministry of Finance on the matter.

Article 25: [Presentation of legislative reports at
Council of Ministers]|

Within the Council of Ministers of the Islamic
[Republic] of Afghanistan, the main report regarding
the legislative document shall be presented by the
minister or director of the responsible entity and the
secondary report shall be presented by the Minister of
Justice.

The Minister of Justice is also the main reporter.

Article 26: [Confirmation by Council of Ministers
and presentation to Government]

The legislative document whose approval is within the
authority of the Government shall be presented to the
Government of the Islamic [Republic] of Afghanistan,
if it is confirmed by the Council of Ministers.
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Article 27: [Ministry of Justice to receive original
document for publication in Official
Gazette]

The original copy of the legislative document that is
approved by the Government of the Islamic [Republic]
of Afghanistan and the Council of Ministers shall be
sent to the Ministry of Justice for publication in the
Official Gazette.

CHAPTER 5:
BASIC PRINCIPLES ON THE FORMAT AND
CONTENTS OF LEGISLATIVE DOCUMENTS

Article 28: [Required objectives and expectations
for legislative documents]

The legislative document shall meet the objectives and
expectations of the Islamic [Republic] of Afghanistan,
the rising demand resulting from economical, social,
and cultural development, ensuring the sovereignty of
Afghanistan.

Article 29: [Legal requirements for legislative doc-
uments|

The legislative document shall not contradict the
Hanafi jurisprudence of the Islamic Sharia, the
Constitution of the Islamic [Republic] of Afghanistan,
laws, decrees, and other legislative documents. In
cases where amendments or abrogation of the legal
standards are foreseen in the applicable legislative
document, the need for such amendment or abrogation
shall be explained.

Article 30: [Single legislative document to cover
specified matter, incorporation of

previously successful standards of

practice]

(1) In order to prevent numerous similar legislative
documents on a specific issue, the legislative
document shall regulate and cover all the issues
related to a specific matter.

(2) If considerable amendments are expected in
terms of the legal sequences or if there are
numerous legislative documents in force on a
subject, all the standards which have in practice
been proven successful shall be incorporated in
the legislative document and the other legislative

documents shall be abrogated.
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Article 31: [Standard for amendment of existing
legislative documents]

If the applicable legislative document fully maintains
its importance and only some of its provisions require
amendment and completion, in that case, new text for
the provisions that can be amended and complemented
shall be added.

Article 32: [Determination of responsibility for
carrying out legislative documents]

If necessary, the extent of the responsibility of the
individuals and departments who are subject to the
legislative document, shall also be clearly determined,
in case of violation of the provisions of the legislative
document by them.

Article 33: [Titles]

The title of the legislative document shall be brief and
shall describe its basic details.

Article 34: [Organization and introductory provi-
sions]

(1) The articles (paragraphs) of the legislative
document shall as usual be organized in parts and
chapters and each part and chapter shall be given
titles.

(2) Introductory provisions wherein the reasons for
and objectives of the approval of the legislative
document are explained may be included in the

highly important legislative documents.
Article 35: [Numbering of provisions]

The articles (paragraphs) throughout the legislative
document shall be numbered consecutively.

Article 36: [Logical connection and unity of provi-
sions]

The articles (paragraphs) of the legislative document
shall have logical connection and unity.

Article 37: [Unity of content of individual provi-
sions]

Every article (clause) shall contain a complete subject
matter and as usual it shall consist of a legislative
provision.
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If necessary for a proper understanding and
application, multiple legislative provisions which are
related to each other in terms of contents may be

combined in one article (provision).
Article 38: [Cross-references to other provisions]

Reference of one legislative document article (clause)
to another article (clause) and reliance on the
legislative documents which have already come into
force shall be made only when there is a need to
establish mutual connection among the legislative
provisions or to avoid repetition.

Article 39: [Clarity of provisions, meanings of

terms, use of foreign terminology]

(1) In order to prevent any misinterpretation or
misapplication, the provisions of the legislative
and, if

document shall be accurate, clear,

possible, detailed and understandable.

(2) The terminology used in the legislative document
shall have the same meanings as the generally
accepted legal terminology. If a term has many
meanings, it shall be clearly defined and

explained in the document.

(3) The terminologies in the official languages of the
country shall be used in the preparing the

legislative documents.

Article 40: [Names of institutions, use of abbrev-

iations]
(1) Names of the ministries, departments,
organizations, and institutions used in the

legislative document shall correspond with their
official names.

(2) The use of initials or abbreviated name shall be

allowed only if such abbreviation is officially
accepted.

Article 41: [Order of mention of abrogated legis-
lative documents]

The applicable legislative document or its chapters,
articles, and clauses which are superseded by the new
legislative document shall be mentioned in the order of
the date of their approval. The documents which have
lost their validity in practice but are not immediately
abrogated shall also be recorded as a legislative
document subject to abrogation.
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Article 42: [Use of separate list for numerous legis-
lative amendments or abrogations]

In case the number of the legislative documents to be
amended or nullified is large in relation to the approval
of the new legislative document, the list of those
documents shall be attached to the new legislative
document.

CHAPTER 6:
FINAL PROVISIONS

Article 43: [Rejection and remand of noncompliant
legislative documents]

The legislative document which is contrary to the
contents of this regulation shall not be accepted for
proceedings and shall be remanded to the department
that drafted it.

Article 44: [Responsibility for
implementation]

monitoring and

Monitoring the implementation of this regulation is the
responsibility of the General Office of Administrative
Affairs of the Council of Ministers of the Islamic
[Republic] of Afghanistan.

Article 45: [Effective date, publication, and effect
on other laws]

This regulation shall come in to force as of date of
approval and shall be recorded in the Official Gazette.
With the coming into force of this regulation, the
Regulation on the Manner of Preparing and Proposing
Legislative Documents Projects, as published in the
Official Gazette No. 562 on 31st Saratan 1363 (1984),
shall become null and void.
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APPENDIX 3: LEGISLATIVE PROCESS IN AFGHANISTAN

Supreme Court

Chief Justice submits proposal for drafting a
legislative document “in the domain of
regulating the judiciary” to the Government.
Const., Art. 95
Leg. Proc. Reg., Art. 4

Government

Minister, agency head, or independent Government
department makes proposal for drafting a legislative
document (to be included in Council of Ministers’
Annual Legislative Work Plan).
Const., Art. 95
Leg. Proc. Reg., Art. 5

Work Plan.

National Assembly

Ten or more Members of either chamber of
the National Assembly make proposal for
drafting legislation (except budget and
financial affairs laws).

Const., Arts. 97, 95

v

Proposal approved by one-fifth (20%) of
chamber in which it originated.

Const., Art. 97

v

in which it originated.

Proposal included in work agenda of chamber
Const., Art. 97

v

Proposal processed according to the
chamber’s Internal Rules of Procedure.

Const., Art. 88

v

Proposal approved by chamber in which it

Const., Art. 97

initiated.

Proposal submitted to other chamber for

approval, amendment, or rejection.

Const., Art. 97

Gazette.

A 4
Proposal not included in Annual Legislative Proposal sent to Ministry of Justice for
4—\— inclusion in Council of Minister’s Annual
See Leg. Proc. Reg., Arts. 6, 7, 12 Legislative Work Plan (3 months before
beginning of year).
¢ Leg. Proc. Reg., Arts. 5-6
(1) Consent of Ministry of Justice, or +
(2) Suggestion of MiIrll?sgt-ef:‘)(f)‘fT.uls{t‘i}cge-’ g&rrt. 14 Proposal included in Annual Legislative Work
18EC . D ’ .| Plan approved by Council of Ministers and the
(3) Initiative of Council of Ministers, or P president
Leg. Proc. Reg., Art. 11(4) '
(4) Order of the President (or Vice President). Leg. Proc. Reg., Arts. 8-12
[no specific authority, done in practice]
A 4
Proposal is reiccted Drafted legislative document sent to
> Seré L PrJ R ’ Arts. 26. 43 Ministries of Planning and Finance, and other
¢g. 'roc. Reg., Arts. 26, relevant ministries and agencies.
Leg. Proc. Reg., Art. 22
Proposal approved by Ministries of
Planning and Finance, and other P
relevant ministries and agencies. If proposal requires approval of National
Leg. Proc. Reg., Art. 22 .| Assembly (i.e., laws, international treaties,
v 71 ete)...
Proposal sent to Ministry of Justice See Const., Arts. 94, 97
(Tagnin Department) for “final
scrutiny”. If National Assembly is in session... <
Leg. Proc. Reg., Arts. 16-22 H
Proposal reviewed by Ministry of > %’Pr(l)'p osal fubnzt;: d to Ministry of <
Justice (Tagnin Department) and other arliamentary Affairs ]
members of the drafting committee *
Sn;}lléd;ng sponsoring ministry or Proposal submitted to Wolesi Jirga for
geney). Les. Proc. Res.. Arts. 16-22 approval or rejection “as a whole” (except
& - Regs M I I B legislative decrees issued during interim
* period) (1-month deadline for action).
Proposal presented by the relevant Const., Art. 97
minister or agency head (and by the ¢
Minister of Justice) to Council of s Ji
Ministers. Proposal approved by Woles Jirga.
Leg. Proc. Reg., Arts. 23-25 *
* Proposal sent to Meshrano Jirga (15-day
Proposal approved by Councilof | [ [ {7 deadline for action). ~ ~  p===--F
Ministers Const., Art. 97
Leg. Proc. Reg., Art. 26
+ [If National Assembly amends
B N p| Government proposal, must betreatedas |
Proposal approved by “Government new proposal from National Assembly.]
(President). — [no specific authority]
Leg. Proc. Reg., Art. 26
v If National Assembly is not in session and if
If proposal does not require approval of there is “immediate need” (gxcept i.n “matters <
National Assembly (e.g., regulations, charters, related to budget and financial affairs”)...
internal operating procedures, etc.). .. Const., Art. 79
. e
Legislative document that requires “speedy Legis]ative decree approved
publication” may be broadcast through ---1 bv President has f f1
Government mass media before publication in y rresident has force of Iaw.
Official Gazette (or other means). Const., Art. 79
Law on Publ., Art. 7 ;
V President submits legislative decree to
Legislative document is translated into official Ic\i)ﬁigrlliAistsserizltysZVslstgg 30 days after
languages and published in the Official g ’ Const.. Art. 79
. Art.
Const., Art. 16 |
Law on Publ., Arts. 2, 5, 6, 8, 10-13 | If National Assembly rejects legislative
Leg. Proc. Reg., Art. 27 "] decree... Const., Art. 79
Abbreviations ¢
“Const.” = Constitution of the Islamic Republic of Legislative decree is nullified
Afghanistan (2004)
“Law on Publ.” = Law on the Publication and (rep ealed). Const., Art. 79
Enforcement of Legislative Documents in the
Islamic [Republic] of Afghanistan, Official
Gazette No. 787 (1999) Proposal becomes law. p
“Leg. Proc. Reg.” = Regulation on the Procedure for Const., Art. 94
Preparing and Proposing Legislative Documents,
Official Gazette No. 787 (1999)
Proposal fails and does not |
become law.

Prepared by Mark Hamilton
Afghanistan Rule of Law Project (ARoLP) / USAID
2007/07/02

P Ifrejected...

If amended (different versions approved in

—{ must try to resolve differences.

\ 4

each chamber)...

Joint commission of both chambers

A

Const., Art. 100

If commission resolves the

differences... Const., Art. 100

If commission does not resolve the
differences Wolesi Jirga may
reconsider proposal at its next
session. Const., Art. 100

'

If Wolesi Jirga passes proposal by

two-thirds majority...
Const., Art. 100

If approved without changes (identical

----¥ deadline for rejection or considered

\ 4

version approved by both chambers)...

A 4

Proposal presented to President (15-day

approved). Const., Art. 94

[If President amends proposal, must be

treated as new proposal from Government.]
[no specific authority]

If President takes no action within 15 |

A

days... Const., Art. 94

Legislative document is

“considered approved and
enforceable”. Const., Art. 94

If President approves (endorses)

A

proposal within 15 days....
Const., Art. 94

If President rejects (vetoes) proposal

A

within 15 days... Const., Art. 94

President returns proposal to

Wolesi Jirga with reasons for
rejection. Const., Art. 94

If Wolesi Jirga reapproves by two-

A

thirds majority...
Const., Art. 94

If Wolesi Jirga does not reapprove

'USAID

FROM THE AMERICAN PEOPLE

A

by two-thirds majority...
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