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Topics of Sessions 1 through 9:

:(2) A (V) Al Cle g 90

Session 1. Overview of topics to be discussed
in the training.

Session 2. Understanding the problem to be
solved by the legislation.

Session 3. Importance of communication and
collaboration in the legislative process.

Session 4. Understanding the persons
(stakeholders) and agencies (implementers)
involved in the legislation.

Session 5. Researching existing law, in order
to put draft legislation into context.

Session 6. Amendments and repeals: What to
do when draft legislation conflicts with
existing law.

Session 7. Statutory interpretation in Afghani-
stan and the United States.

Session 8. Use of requirements, authoriza-
tions, and prohibitions: The 3 main linguis-
tic tools of legislation.

Session 9. (a) The Separation of powers under
the U.S. Constitution. (b) Rulemaking in
the United States.

[English-Dari version]
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SESSION 1

OVERVIEW OF TOPICS
TO BE DISCUSSED IN THE TRAINING

[English-Dari version]






Summary of Seminar Topics:

Session 1. Overview of legislative drafting topics to
be discussed in the course of the training.

Session 2. Understanding the problem to be solved
by the legislation.

(1) Understanding the “actual” intent of the
legislation, not just the “superficial” intent
that may appear in the words of the draft.

(2) Asking the right kinds of questions of the
proponent of the legislation in order to
understand its intent.

Session 3. Importance of communication and
collaboration in the legislative process.
Session 4. Understanding the persons (stake-

holders) and agencies (implementers) involved
in the legislation.

M
2
3)
“)

What persons are intended to be covered by
the legislation?

What persons are intended to be excluded by
the legislation?

Who is responsible for administering the
provisions of the legislation?

Is a new official or agency needed to
administer the legislation?

Does the administrator need additional
powers or resources (including funding and
personnel)?

)

Session 5. Researching existing law, in order to put
draft legislation into context.

(1) Sources of law in Afghanistan: Sharia, the

Constitution, international treaties, laws,
regulations, etc.
(2) Identifying conflicts between the draft

legislation and existing law.

(3) Using computers and the Internet to research
the law.

(4) Other advanced research techniques.

Session 6. Amendments and repeals: What to do
when draft legislation conflicts with existing
law.

(1) Amendment of existing law to achieve
purposes of the legislation.

2

Explicit repeal of provisions of existing law
that are inconsistent with the legislation.

(3) Implicit repeal of inconsistent provisions of
existing law. (This is not recommended, but
should be discussed, including the pros and

cons of such “blanket” repeals. This also
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Summary of Seminar Topics:

interpretation.)
Session 7. Statutory interpretation in Afghanistan.

(1) How is legislation (in general, not a specific
draft) interpreted in Afghanistan?

(2) Who does the interpretation? (First, the
implementer of the law. Then, if there is a
challenge to a provision, the courts.)

(3) What improvements could be made to aid in
statutory  interpretation in Afghanistan?
(Perhaps a “law on the interpretation of
laws”, such as is often enacted in other
nations.)

Session 8. Use of requirements, authorizations, and
prohibitions: The 3 main linguistic tools of
legislation.

(1) Requiring certain behavior (which may
include providing incentives or disincentives
for the behavior or imposing sanctions for
violations or omissions) (“shall”).

(2) Permitting certain behavior (which may

include providing incentives or disincentives

for the behavior) (“may”).

(3) Prohibiting certain behavior and imposing
sanctions for violations (“may not” / “shall
not”).

Session 9.

(a) The Separation of powers under the U.S.

Constitution.

(1) The United States Constitution separates the

powers of the state into 3 branches of

Government.

(2) Powers of the Congress
A3)
(4) Powers of the Supreme Court.

(b) Rulemaking in the U.S.

(1) Excerpt on American Rulemaking Process
(from Wikipedia.org).

(A) Purposes.
(B) The rulemaking process.

Powers of the President.

(2) Rulemaking procedure in the United States
Federal Government.

Page 4

s hbaw Qe g g ADA

(2Sae i Ol 8
LOalad) 43 (i) 8 yaall |V Anadas
B (ua\.; 0 gaua e\AS 4 (psac J}J:u) u:‘-")ﬁ (\)
€ pdine yoli sl (Jliuilad]
OB oS Bk (Jyl) faiSe audi S (Y)
by sai 4 8 (illa 4 g8 R e
(oSlae
S (uiladl 53 il B i 4y SUS g (1)
C2)5) Jha Olsiae 1) cladlal 5 a5 ¢ 58
ol G () sie Gad (S5 Gl (Sas)
Gl sES 0 JIS Gyl 48 €3 8 iy "ol 58
RN ELCY JUEPIRA IS
9 G alualia b ohyipd 258 A dds
(I HB ) sdes Jual dus sla e sias

PRRELN @A godilailh jeal Ll (e Al
boalas Hhlay Gl jlas gy bl )
(") Jud S5

Jeld il giaa 45) oaddie Sl iwily Hlaa (Y)
sl G Clisaae b la (Spda (Al a8l
(Mh cj}lm ) eaus t\A 5 eailajsl
(7. 5"

Gy gy Gl Yl E}}Q@iﬁd}h@.«(‘“)
(" ] i) ilas

A ddda

sania CNL bl (5i8 (Gilaa | g8 S ()

Ll

PO A ] s ) B el bl (5308 (0)

r

5 RS lgiadla (V)

s o) s CusBla (1)

AKaa o sl Cualia (i)

LSl baada G 2 5)\.:\“33& (<)

saaie WL o IKaslE aug ) oddal (V)
(Wikipedia.org s i) 4ada 1) 155 !
alaa) (\)
(SIS 58 4 g ()

1Syl (a8 e S 53 (g IR () 8 450 (Y)

Mark G. Hamilton
Afghanistan Rule of Law Project

Prepared by:
Translated by:



Prepared by:

Detailed Description of Seminars:

Overview of legislative drafting
topics to be discussed in the course of
the training.

Legislative problem-solving tech-
niques: Understanding the problem

to be solved by the legislation.
(a) Importance of precisely identifying the
social problem or issue to be addressed
by legislation.

(1)  The essential job of a professional
legislative drafter is to make sure
that the legislation will solve the
problem being addressed by the
sponsor  (proponent) of the
legislation.

It is very important to ask the right
kinds of questions of the proponent
of the legislation in order to
understand the “actual” intent of
the legislation, not just the
“superficial” intent that may
appear in the words of the draft.

@)

(b)  Identifying social problems.
(1)  What is the problem the legislation

seeks to solve?

What is the best way to state the
problem? (For example, “Rural
farmers are unable to get their
crops to market in a cost-effective
way.”)

@

(3) What are ways not to state the
problem? (For example, “There is

no law on [topic].”)

Importance of communication and

(B e Juala 7yl

sl Aalin Gl JYA o A8 il ged
e )8 G 354

pay Giob ) adSda Ja sl o g

J ol A e S)0 g agd r(nil g

& Ja sl a3k

b oeelaal JSie Gy calia cual  (f)
s (S Gl gl 0 45y 4

s Ol g s 4S5 Gk G ()
@)‘/6&4‘5\)&5&&‘:‘3‘}%“
¢l UI d; - PRI .JL@_\IA...\.\
) iy alea ) abas s
il Sl 350548
e\s—n J\ Gy Q\J\}u C_)j:a
O58 ) shae ASgxa ) Jsise
5w S shie (AS maj
Lash a3 ¢ g8 aua g " oadl " Laila
Llall lld a4yl "o sallat Caa
é&jwéﬂisd%ﬁ%bd{m
RPN
o lial OIS i i
Gob Ol &S i (V)
AN i€ Ja Vil gl pmg

™)

(<)

e

A Ui da sl ol i (Y)
ST-ITY LTS P LX) R W
CMala iyt il i,
OOk 4 S amm Lo
("2l

4 S 5 e Al ed (V)

lewlaS 2l oalitnd () ) JSia
A adal ) " (Jla ol giay) S
oJ:\J)fd 2 s ld &2 (e )

("

A g gy A S ISR g angdl g algdl Cuan

collaboration in the legislative SIS 458

process.

(@) Is there a “client”? If so, who (or what | ¢a s 2sa 5 R €242 29a "JS " U (\)
governmental agency) is the “client”? sl " JS sa" (3 g2 oL Sl S

(b) Is there an “attorney-client” relation- a0 3 5a 5 "I e -diS " bl H W (@)
ship?

() Is there an obligation to communicate | Jlgily &> e / JSse b aS o 3V U (©)
with the client / sponsor? 8,8 O ) pmn R 5 Ll ) 5l st
Mark G. Hamilton 0 dadia

Translated by: ~ Afghanistan Rule of Law Project Page 5



(d

Is there an advantage to communicating
with the client / sponsor?

(¢) How does ongoing communication with
the client / sponsor of the legislation
help the drafter? How does it help the

client / sponsor and others?

® Without  ongoing and  in-depth
communication with the client / sponsor,
how can the real intent of the legislation
be understood and properly drafted?

Understanding
(stakeholders)
(implementers)
legislation.

(@

the persons
and agencies
involved in the

Analyzing social problems by consider-
ing stakeholders and implementing
agencies.

(b)  Analyzing stakeholder behavior using
problem-solving techniques.

(1)  What s a “stakeholder”?

(2)  Who is involved (generally) in the
problem? (This can include
individuals, organizations, and
Government agencies.)

(3) More specifically, what persons

(individuals, organizations,

governmental agencies) and what

behaviors (actions or inactions /
omissions) of these persons
actually contribute to (or cause) the
problem? In other words, who is
contributing to (or causing) the
problem? And what are they doing

(or not doing) that is contributing

to (or causing) the problem?

Who is affected by the problem?

In what way are these persons

affected?

4

(5)  What persons are intended to be
covered (or excluded) by the

legislation?

(c)  Analyzing implementing agency
behavior using problem-solving tech-
niques.

0
@

What is an
agency”’?

Who will be responsible for
administering the provisions of the
legislation? What governmental
agency or official, or private

“implementing
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Prepared by:
Translated by:

responsible for oversight of the
persons that are involved in the
problem (identified above)?

(3) Is a new official or agency needed
to administer the legislation? Is an
existing agency appropriate to
administer the legislation?

(4) Does the administrator need

additional powers, resources (such
as funding), or personnel? If an
existing agency is appropriate to
administer the legislation, does the
agency need expanded authority,
resources (funding), or personnel?

Researching existing law, in order to
put draft legislation into context.

(a)  Existing law — research techniques and
available resources.

(1)  Electronic research: Computers
and the Internet.

(2)  Library (book) research.

(3)  Other sources for research.

(b)  Sources of law in Afghanistan.

(1)  Sharialaw.

(2)  The Constitution.

(3) International treaties, conventions,
and agreements.

(4)  Afghan laws.

(5)  Afghan regulations.

(6)  Traditional law.

(7)  Other Afghan law.

(¢)  Identifying conflicts between the
legislation and existing law.

—  How to identify significant
differences between draft
legislation and existing Afghan
law.

What to do when legislation conflicts
with existing law.

(a) Amendment of existing law to achieve
purposes of the legislation.
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(b)

(c)

(3)  Amendments compared to
complete replacement (repeals) of
existing law.

(4)  Methods of amendment.

Explicit repeal of provisions of existing

law that are inconsistent with the

legislation.

(1)  When to use replacement (or
repeal) of existing law.

(2)  Methods of repeal.

Implicit repeal of inconsistent provisions

of existing law.

(1)  This is not recommended, but we
will discuss the pros and cons of
“blanket” repeals.

(2)  This also involves a discussion of
statutory interpretation.

Statutory interpretation in Afghani-
stan and the United States.

(2)

How is legislation interpreted in other
countries?

(1)  Newer legislation supersedes
existing legislation.

(2)  Hierarchy of laws:

1-  (Islamic Sharia.)

2—  The Constitution.

3— International law.

4— Laws (statutes) enacted or
approved by a legislative
body.

5— Regulations enacted by an
executive official or

agency.

6— Court or agency rules or
procedures.

7— Internal agency rules or
procedures.

8—  (Traditional law.)

(3) More specific legislation super-
sedes general legislation on the
same subject matter.

(4)  The same terms (words or phrases)
have the same meaning.

(5)  Different terms (words or phrases)
have different meanings.

(6) A law should be construed to that
none of the terms are redundant.

(7) A law should be read to avoid
internal inconsistencies.
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(b)

(c)

(8) Words are to be given their
common meaning, unless they are

technical terms or terms of art.

How is legislation (in general — not a

specific draft) interpreted in
Afghanistan?
(1) Who does the interpretation?

(First, the implementer of the law.
Then, if there is a challenge to a
provision, the courts.)

What are the standards or rules for
interpretation? How do these
compare with the standards or
rules used in other countries?

@

What improvements could be made to
aid in statutory interpretation in
Afghanistan? (Perhaps a “law on the
interpretation of laws”, such as is often
enacted in other nations. Such a law
should probably include the following:)

(1)  Status of existing law.

(2)  Interpretation of new laws in
context of existing law.

(3) Interpretation of specific terms that

are used in many (or most) laws or
regulations. (For example,
“person”, singular including the
plural, gender-specific terms (he /
she) including both genders, etc.)

8.  Use of requirements, authorizations,
and prohibitions: The 3 main linguis-
tic tools of legislation.

(@

Prepared by:

Requirements:  Requiring  certain
behavior (which may include providing
incentives or disincentives for the
behavior or imposing sanctions for
violations or omissions) (“shall’).

(1)  Provisions of law very often
require a person to act (or not act)
in a certain way. In order to be
effective,  these  types  of
requirement provisions also need
to have a means to ensure that the
required behavior is actually
carried out.

This can be done by enforcement
(that is,  criminalizing  or
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(b)

(©

(d

€)

4

requirement).

But another, often better means is
to encourage the desired (required)
behavior by providing for some
type of incentive or benefit for
carrying out the desired (required)
behavior.

A similar means is to provide a
disincentive for not carrying out
the required behavior (but not by
criminalization or sanction).

Authorizations: Authorizing, allowing,
or permitting certain behavior (“may”).
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“may

not” / “shall not” with

implementing agencies and officials.

M

@)

€)

Requiring actions (“shall”). These
provisions are used to compel an
official or agency to take some
specified action. (For example,
“Not later than 30 days after the
beginning of each calendar year,
the Minister of Finance shall
submit to the Parliament and the
President a report detailing
governmental expenditures made
in the previous calendar year.”)
Granting authority (“may”). These
provisions are used to grant
authority to governmental agencies
(the implementing agency for the
legislation) or officials in order to
carry out the legislation. (For
example, “The Minister of
Transportation may collect a fee
on commercial vehicles with 3 or
more axles for use of roadways
leading into Kabul City. The fee
may not exceed 10 Afghani per
axle per entry.”)

Limiting authority (“may not” /
“shall not”). These provisions can
be used to place limitations on the

powers or authority of
Government officials or agencies.
(For example, “The Attorney
General shall not undertake

prosecution of a person without
substantial evidence that the
person has engaged in criminal
behavior.”)
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SESSION 2

UNDERSTANDING THE PROBLEM TO BE SOLVED
BY THE LEGISLATION

[English-Dari version]






Session 2. Understanding the problem to be solved
by the legislation.

(1) Understanding the ‘“actual” intent of the
legislation, not just the “superficial” intent
that may appear in the words of the draft.

(2) Asking the right kinds of questions of the
proponent of the legislation in order to
understand its intent.

Legislative problem-solving techniques:
Understanding the problem to be solved by
the legislation.

(a)

(b)

Prepared by:

Translated by: Afghanistan Rule of Law Project

Importance of precisely identifying the
social problem or issue to be addressed
by legislation.

(1)  The essential job of a professional
legislative drafter is to make sure
that the legislation will solve the
problem being addressed by the
sponsor  (proponent) of the
legislation.

(2)  Itis very important to ask the right
kinds of questions of the proponent
of the legislation in order to
understand the “actual” intent of
the legislation, not just the
“superficial” intent that may
appear in the words of the draft.

Identifying social problems.

(1)  What is the problem the legislation
seeks to solve?

(2)  What is the best way to state the
problem? (For example, ‘“Rural
farmers are unable to get their
crops to market in a cost-effective
way.”)

(3) What are ways not to state the
problem? (For example, “There is
no law on [topic].”)
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Checklist of questions for identifying
problematic behaviors:

What are the overt manifestations of the
problem?

Who is directly affected by the
manifestations?

Where is it happening?

When is it happening?

Whose behavior causes or contributes to
the problem directly?

Whose behavior causes, contributes to, or
permits the problem indirectly?

NOTE:

This checklist is not comprehensive.
These are examples of the most basic types of
questions that are generally applicable.
Moreover, not all of the questions above may
always be applicable in the examination of
every social problem. The drafter should ask
whatever questions are appropriate.
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IMPORTANCE OF COMMUNICATION AND
COLLABORATION IN THE LEGISLATIVE PROCESS

[English-Dari version]






Session 3.

Importance of communication and

collaboration in the legislative process.

Importance

of communication and

collaboration in the legislative process.

(2)

(b)
(©

(d)

(e)

)
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Is there a “client”? If so, who (or what
governmental agency) is the “client”?

Is there an “attorney-client” relation-
ship?

Is there an obligation to communicate
with the client / proponent?

Is there an advantage to communicating
with the client / proponent?

How does ongoing communication with
the client / proponent of the legislation
help the drafter? How does it help the
client / proponent and others?

Without  ongoing and  in-depth
communication with the client /
proponent, how can the real intent of the
legislation be understood and properly
drafted?
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Excerpt
from
HOUSE LEGISLATIVE COUNSEL’S MANUAL
ON DRAFTING STYLE (1995)
(U.S. House of Representatives,
Office of the Legislative Counsel)

s o2y 38 g
3
L g b 390 g3 (RS () geuaS Ay
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saaie YL A8 ol g (AT () guual i)
(2

TITLE I—DRAFTING PRINCI-
PLES UNDERLYING THE
HOUSE LEGISLATIVE
COUNSEL’S OFFICE STYLE

SEC. 101. START.

This manual assumes that the attorney assigned to
draft legislation already has (or is in the process of
learning) the 4 basic drafting skills:

(1) Find out what the client really wants to
do.

(2) Analyze the legal and other problems in
doing that.

(3) Help the client come up with solutions to
these problems that will—

(A) be administrable and enforceable;
and

(B) keep hassles and litigation to a
minimum.

(4) Convince the client that the drafter is the
best to come down the pike since Solomon.
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REGULATION GOVERNING THE
OPERATIONS AND ACTIVITIES OF THE
MINISTRY OF JUSTICE

* * * * *

Chapter 2:
Duties and Primary Responsibilities of the
Ministry of Justice

Article 6:

The main duties of the Ministry of Justice of the
Islamic Emirate of Afghanistan are as follows:

9—  Cooperation with other ministries and
departments in preparing proposals
relating to the development of law-
making, fighting corruption, training
legal cadres, promoting Islamic and
legal studies, and resolving other issues.

Article 7:

The Ministry of Justice shall have the following
specific duties:
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15— Using the experiences of veteran and
experienced cadres to incorporate into
the activities of talented young staff and
appointment of young and talented
specialists to the leadership positions.

19— Cooperating with other ministries and
departments of the Islamic Emirate of
Afghanistan on issues related to their
activities and convening of meetings
regarding common issues in the relevant
fields and participation in them.

20— Requesting the opinions of ministries
and departments on their drafted the
laws and regulations that are drafted by
them and attracting capable specialists of
ministries, departments and scientific
and educational institutions  to
participate in developing the laws based
on the agreement of responsible
authorities of the related ministries and
departments.
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REGULATION GOVERNING THE
PROCEDURE FOR PREPARING AND
PROPOSING LEGISLATIVE
DOCUMENTS

* * * * *

Chapter 2:
Planning Legislative Works

* * * * *

Article 13:

The Ministry of Justice of the Islamic Emirate of
Afghanistan shall be responsible for ensuring
coordination and provision of educational assistance to
ministries and departments in relation to the
preparation of legislative documents as well as
monitoring the implementation of the plan.

* * * * *

Chapter 3:
Method of Preparation and Coordination
of Legislative Documents

Article 16:
(1

The minister or the director of the department
responsible for preparing the legislative
document shall appoint an authorized
committee consisting of the officials of the
ministry or the department as well as experts in

order to prepare the legislative document.

If the preparation of the draft is undertaken by a
number of ministries or departments, a mixed
working committee shall be formed from their
representatives.

2

The director put in charge of preparing the
legislative document shall guide and coordinate
the activities of the committee.

Article 17:

In order to codify highly important legislative
documents, a committee can be constituted by the
Islamic Emirate of Afghanistan or by the Council of
Ministers.
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Article 18:

The delegation shall begin its work by relying on
Islamic Sharia Hanafi jurisprudence, The Islamic
Emirate applicable legislation, experiments, and
experiences of other Islamic countries, scientific
works, proposed opinions of Afghan nationals and
specialists, and other necessary sources.

Article 19:

The committee shall commence its task by studying
the Hanafi jurisprudence (Figh) of the Islamic law, the
applicable legislative documents of the Islamic
Emirate of Afghanistan and Muslim countries and the
experiences gained from their implementation,
scholarly literature, the published opinions proposed
by citizens of the nation, opinions of experts on the
subject, and other necessary materials.

Article 20:
(1)

While drafting the legislative document, the
need for development and stability of legal
system in related issues shall be taken into
account to obviate any subsequent amendments

and attachments.

(2)  While drafting the legislative document, the
expected consequences resulting from the
legislative document should be evaluated and
identified. In addition, it should be determined
which applicable legislative document will be
amended, complemented, or abrogated as a
result of the coming into force of the new

legislative document.

Article 21:

In addition to the representatives of the ministries,
departments, and interested experts, the authorized
representatives from large academic institutions and
the mass media can also be invited to attend the study
and discussion of the initial draft of the legislative
document. The initial draft of the legislative document
is complete by taking into account the observations,
suggestions, and opinions that are presented.

Article 22:

The drafted legislative document along with the
written explanation by the Minister or the head of the
department in charge of its preparation is first sent to
the Ministries of Planning, Finance, and other relevant
ministries and departments of the Islamic Emirate of
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Afghanistan for the purpose of obtaining their consent
and then it shall be submitted to the Ministry of Justice
for final scrutiny. The consent shall be obtained in
accordance with the procedure established by the
Council of Ministers.

Chapter 4:
Procedure for Presentation of Legislative
Document to Authorized Departments for
Proceedings

Article 23:

The legislative document shall be sent to the Council
of Ministers of the Islamic Emirate of Afghanistan
irrespective of which governmental department is
authorized to approve it.

Article 24:
(1

The legislative document shall be sent to the
Council of Ministers jointly by the minister or
director of the department responsible for

drafting it.

At the same time that the legislative document
is presented, written explanations are also
presented by the minister or head of the
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material expenses, the financial and economic
calculations and documentations, statistical data
and other necessary information which justify
and support the proposal submitted shall be
attached to the explanations together with the
conclusions of the Ministry of Finance on the
matter.

Article 25:

Within the Council of Ministers of the Islamic Emirate
of Afghanistan, the main report regarding the
legislative document shall be presented by the minister
or director of the responsible entity and the secondary
report shall be presented by the Minister of Justice.

The Minister of Justice is also the main reporter.

* * * * *

Chapter 5:
Basic Principles on the Format and
Contents of Legislative Documents
* * * * *

Article 31:

If the applicable legislative document fully maintains
its importance and only some of its provisions require
amendment and completion, in that case, new text for
the provisions that can be amended and complemented
shall be added.

Article 32:

If necessary, the extent of the responsibility of the
individuals and departments who are subject to the
legislative document, shall also be clearly determined,
in case of violation of the provisions of the legislative
document by them.

* * * * *
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CHARTER OF THE GENERAL
INSTITUTE FOR LAW-MAKING AND
ACADEMIC LEGAL RESEARCH
AFFAIRS

Chapter 1:
General Provisions

* * * * *

Article 5:
(1

Ministries, Government agencies and other
departments of the Emirate are bound to send
the draft of their legislative documents for

scrutiny to the Legislative Institute.

The Legislative Institute has the authority, if
necessary, to invite an authorized representative
of the referring department to participate in the
meetings of close examination of the drafting of
legislative document.

()

* * * * *

Chapter 2:
Duties

Article 7:

The Legislative Institute shall carry out the following
tasks in the field of drafting and examination of legal
documents:

1-—

LSJ‘K\F.@JJA\(;‘W Canila y Aaliili)
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M \J PRITY dLu:J\ e L“_u;jua L E.J:\:\LQS

Al Gged (i i -l (3805 Glula

eJJ dmé
i g
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O s Sl A 7k BAS 5 3

2 —  Drafting and examination of the laws the Y
enactment of .which is necessary in el bl sie a5 calaal Gilae
accordance with the objectives and i .
policy of the Islamic Emirate. e
3~ Drafting and examination of the laws | o &)l 55 oyl 3 4l 8 = Hla (385 ¥
that are drafted by differe?nt mini.stries sk aale o @l @l e
and other departments in particular S
fields. ) S
4—  Drafting and examination of the | ulu) 43 4S8 ~ o G8N 5 pgd ¥
regulations that are enacted based on the 2 Soa a5 ol g
law. ) )
5—  Drafting and examination of the charters | Ciluwisa (sl 4alil) 7yl 58 § pgud  — O
of the institutions and Government ikl &l
departments.
6 — Initiating new legislative documents. L85 M) s~ oAl —F
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* * * * * * * * * *

Article 9: 1agd dala
psle 5 Ol f Baad 5 axddae dale o o Gy
tae aladl ) dad alda g (A sis

The Legislative Institute shall carry out the following
tasks in the field of study and investigation of laws and

legal sciences:

3

Studying the regulations the enactment | Lald (il 8 483l ) jaa 3 g )2 4aaxllae
and enforcement of which are ordered | -3 ol 3 Yy T A

, o Gl 5 Qal 0l s J U 9
by especial laws and establishing K SR 43‘):_15? sl ﬁ_?‘
contacts with the interested departments el i SR
about them.

4 -  Ensuring contact with the ministries and | < jla) e sl <yl s b bl uds — F
other Government departments | - .| 4 aadad i Iy el

. Sl B e Bukal 5 ped g aal ) &
pertaining to the sound understanding pER G
and examination of laws.

5—  Studying recommendations and views | 4 aal; Gbjli 5 Gllgidy Aaldae -0
about legal problems, deficiencies, and | 3y 5ol Gl g g DA (S i
defects and taking decisions regarding Sleiiin Alis s 4o T Ady 4s aal .
their removal by proposing the drafting f"..,..“u‘; ’ U,EAJ bd\ & A
of  attachments, annulment, or (il Al Jai b o ‘alasaa CJJ’
amendment of legislative documents.

6—  Offering legal consultative opinion to | Sl &jlel 40 J)sda i glac) — 7
the Government of the Islamic Emirate Ol 38 e 5 5 e 3y e 3 Glinailadl
of Afghanistan about interpretation and | ) )
description of laws.

7—  Expressing legal consultative opinion to | (s} jsd 4 Sgld S ysde i jll Y
the Council of Ministers and other el @l ilas s
Government departments. ) )

* % % % % * % % % %
Article 11: pha L bala

The Legislative Institute shall carry out the following
tasks in the field of academic legal guidance:

b Gy igia ale e dali 3 (i Caly
e alail )

1 -  Providing legal consultations to the | <l jlal 4 S8 sl o )gda glhel — )
relevant departments. Ls
2—  Legal guidance for the purpose of | 5 LADA ad, 5 ki 4 A olaia ), Y

correcting deficiencies and defects in
relevant procedures and improvement of
affairs.
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Session 4. Understanding the

(stakeholders) and agencies (implementers)

involved in the legislation.
)
2
3)
“

the legislation?
the legislation?
provisions of the legislation?

administer the legislation?

Does the administrator

)

personnel)?

Understanding the persons (stakeholders)
and agencies (implementers) involved in

the legislation.

What persons are intended to be covered by
What persons are intended to be excluded by
Who is responsible for administering the

Is a new official or agency needed to

need additional
powers or resources (including funding and

persons | o (adid / Jayd) 38 GRAUE 9 gaddd F auly
O a Jada (oS Gkt Lgl.g_'\lg)\) &y
DB

fauilie (aldldl e\.\S 08 Cpl Gukalaa M)

Caudluad () 98 cpl clalae Jald (alaldl e\AS (Y)

fu€ 4§38l Q) Gudat J s (F)

Ay 1 a3 as 1 L plie S 40 U (F)
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5 e GlSS dsady) )l Ol il
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(a)  Analyzing social problems by consider-

(b)

ing stakeholders and

agencies.

implementing

Analyzing stakeholder behavior using
problem-solving techniques.

(1)  Whatis a “stakeholder”?

(2)  Who is involved (generally) in the
problem? (This can include
individuals, organizations, and
Government agencies.)

(3) More specifically, what persons
(individuals, organizations,
governmental agencies) and what
behaviors (actions or inactions /
omissions) of these persons
actually contribute to (or cause) the
problem? In other words, who is
contributing to (or causing) the
problem? And what are they doing
(or not doing) that is contributing
to (or causing) the problem?

(4)  Who is affected by the problem?
In what way are these persons
affected?

(5)  What persons are intended to be
covered (or excluded) by the
legislation?

(6)

(c)  Analyzing implementing agency behav-

Prepared by:

ior using problem-solving techniques.

(1) What is an “implementing
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Who will be responsible for
administering the provisions of the
legislation? What governmental
agency or official, or private
organization or  person, is
responsible for oversight of the
persons that are involved in the
problem (identified above)?

Is a new official or agency needed
to administer the legislation? Is an
existing agency appropriate to
administer the legislation?

Does the administrator need
additional powers, resources (such
as funding), or personnel? If an
existing agency is appropriate to
administer the legislation, does the
agency need expanded authority,
resources (funding), or personnel?
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Session 5. Researching existing law, in order to put
draft legislation into context.

(1) Sources of law in Afghanistan: Sharia, the
Constitution, international treaties, laws,
regulations, etc.

(2) Identifying conflicts between the draft

legislation and existing law.

€)
4)

Using computers and the Internet.
Other advanced research techniques.

Researching existing law, in order to put
draft legislation into context.

(a)  Existing law — research techniques and

il JhlAy o3 gaga (g e g GBiaT 0 Auds
235234 0 Ghoms b 0598 i
el G @l jie 5 ol 8 claalae ol
L
a8l U}"&L‘Jﬁh 03 gaua uaﬁ\_ﬁ _;)|}A e (Y)
L

- Q"

Sy 039 90 QI8 gy 9 Aallian / (B
LOF Gl b 058 7ok (Gl (Glakadl
anlllae / 3nd sla () — lad 058 (1)

available resources. 35 50 ailia

(1)  Electronic research: Computers S A et ()
and the Internet.

(2)  Library (book) research. (QUS) laES ) Bass (V)

(3)  Other sources for research. YN )i_p c_gl_'m (V)

(b)  (Sources for existing law in | lai ) A il e sl cpa RS gl =)

Afghanistan.) A drafter should consider 2,8

the following laws while drafting:

(1)  Islamic Sharia. ol Qg yd o (Y)

(2)  The Constitution. bl g8 ()

(3)  International treaties, conventions, | (sl s )l & 5 3l sa «Dllaa (V)
and agreements. Sl g

(4)  Afghan laws. OLailad) il 8 (8)

(5)  Afghan regulations. Odladl Gl 8e (9)

(6)  Customary law. el Gsis ()

(7)  Other Afghan law. Oailad) il 8 b (V)

()  Identifying conflicts between the | gl (=8l 3l s Sl 5 adds  (O)

legislation and existing law. 2380 0 8 5 salgidy # 5k

—  How to identify significant | A age 3l sa gl joha
differer}ces bet\ye?n draft | s o 6ld 5 5 Mgl = b (e
izg;islatlon and existing Afghan g i | liiladl Led
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Questions for Discussion:
What are the current processes for research of
existing law related to a draft you are working
on?

Do you do the research yourself? Where? Does
someone else do it for you? What are the
processes or procedures? How long does it
take?

What are the advantages of researching existing
law oneself?

What printed resources are available?

What electronic resources are available for
Afghan law?

What electronic (Internet) resources are
available for researching foreign law (for
example, laws of other Islamic nations)?

How do you use electronic resources? How
does using electronic resources make things
easier?

Do you keep track of and store (archive) your
research results? By what method? What are the
advantages of reusing research?
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Session 6. Amendments and repeals: What to do | laa 63 gua (2B Al8GA sclplad) g cBlaad |7 Auds
when draft legislation conflicts with existing A8 Al ds ul,ﬁ B oy 938
law. o )
(1) Amendment of existing law to achieve | ;jsil8 Caaa (33a3 Chga =8 38U gl 3 Joaas (V)

purposes of the legislation. salguin
(2) Explicit repeal of provisions of existing law | slSal sanil L) a5 ST e ()
that are inconsistent with the legislation. DA algiin o eilE L Leallin o 4S MU 8
Aol
3) Im’pl@cit repeal of ipconsistent provisions of | 43)  Jl=d gld =il HSa) aasli gl (V)
Should-be discussd. tnohuing the pros and | o % 32 Ll 25l dpasf e sp
gl ‘ L,J‘ *‘ . ‘ . ™ é ‘ -
cons of such “blanket” repeals. This also ugw : Uai}' 5 i:d | ‘:):‘S 2 )f
involves a  discussion of  statutory | 8 Q030 02 =2 el e e GLU&:’
interpretation.) (s i il 8
Amendments and repeals: What to do when L 8 7k 4SS ) gua 3 silplad) g Dl
draft legislation conflicts with existing law. A8 AL An Al ol o uhg 285 1 938
(a)  Amendment terminology in most places: OSWe) aba 53 il - Slasal (\)
(1)  “Amendment” means changing a | 43 8 0 juad gliea 4 " Joaas" M
law in any way (other.than .by K sl ) ) eladl i g
repealing the entire la\y), 1.nc1ud1ng S 3al Jals 4S e ¢ (058
any or all of the following: g ooy | ol L
- Changing or replacing text of | /5% o3 2 el plat el
particular provisions or of | (S (el b gala Hpad )
the entire law. ald b padiie sdle S
2— Adding or inserting new text O
anywhere within the law, i sl b ool Y
3~ “Striking” text within a | 2> T o Jad 5 tﬂ
provision. sl glala i ?
4-  Repeal of one or more entire | )2 (e 2 b Ly s Y
provisions (but not all 08 3 g ) (S dala
provisions) within a law. S ) gida b Sy sl ¢
plad 43 L) sala La: FOEN
OS8 (A 5e
(2)  “Repeal” means any of the |23l 1) Jud Al 3 So el ()
following: R
1= “Striking” (or removing) | .| = L) "o .L';"' “\
specific text within a | 9= 2 L u % . N
provision. ot (e S (RSN
2- Removal of one or more X PYSENRST
entire provisions within a | iy L S il b 31 =Y
law (also called “partial | - S8 Jaly 2 sale Sy )
repeal”). L oag el uf.as
3— Ceasing the effectiveness of e e . )
the entire law (also called i o (JJ“:“
“complete repeal”). Ol alad Jas (0 S Cagign T
Jtﬁ J:U "JAS }ﬂn (°Lu)
(335
(b)  Amendment terminology in Afghani- Ol o Jhaad #Maal (@)
stan:
(1) “Amendment” means changing the | (fie (ala Huad lima 4 "daaad" (V)
language of a particular provision. AL e a gead Bl S
Prepared by: ~ Mark G. Hamilton VA 4adia
Translated by: Afghanistan Rule of Law Project Page 39



(c)

(d)

(e)

(2)  “Addition” means adding or
inserting a provision into a law.

(3)  “Omission” means the repeal of a
particular provision.

4)  “Completion” means ???

(5) “Repeal” means the complete
repeal of an entire law.

Amendment of existing law to achieve
purposes of the legislation.

(1)  When to use amendments.

(2)  Amendments compared to
complete replacement (repeals) of
existing law.

(3)  Methods of amendment.

Explicit repeal of provisions of existing
law that are inconsistent with the
legislation.

(1) When to use replacement (or
repeal) of existing law.

(2)  Methods of repeal.

Implicit repeal of inconsistent provisions

of existing law.

(1)  This is not recommended, but we
will discuss the pros and cons of
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Amendment Format Options:

There are several methods to indicate
amendments to existing law.

1. A provision can be amended by
restating the provision, either (a) by
amending the provision “to read as
follows:” or (b) by striking the entire
provision and reinserting it with changes.

2. A provision can be amended by
striking and inserting specific text.

3. A provision can be amended by
showing the changes made to existing law.

The provision being amended must be
accurately and completely identified.

Amendment by Restatement:

By this method, the Act, section, or other
provision is “amended to read as follows: ”
with the changes incorporated into the text
without specific identification of what they
are.

Examples:

The following two examples have the
same effect:

Example 1:

Article 123 of the
amended to read as follows:

“Article 123.
“Heading.

Act 1S

“New text of article.”

Example 2:

The Act is amended by
striking article 123 and inserting the
following:

“Article 123.
“Heading.

“New text of article.”
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Amendment by Striking and Inserting
Specific Text:

By this method, the amendment is
achieved by specific language striking text,
inserting text, or both. It is done, for example,
by stating that X is “amended by striking ‘Y’
and inserting ‘Z’ .

New material is “inserted” within the text
of a subdivision and is “added” at the end of

the subdivision.

Examples:

Striking specific text:

Article ~ , paragraph  , of the

Act is amended by striking

Striking and replacing specific text:

Article ~ , paragraph  , of the
Act is amended by striking
” and inserting ”

Adding a new provision (at the end):

Article  of the Act is
amended by adding at the end the
following [new paragraph]: ....

Striking a provision (at the end):

Article  of the Act is

amended by striking paragraph .

Multiple amendments of same provision.

123 of the ABC Act is

Article
amended—

(1) in paragraph (3), by striking

(3

(2) in paragraph (5), by striking

”” and inserting “ ;
(3) in paragraph (7), by inserting
[13 2 after [13 ,’;

(4) in paragraph (9), by striking the
second sentence;
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“ ” and all that follows through ‘K » ) (2 sa alai g
(6) in paragraph (14), by striking | « » sl (V) e 8 ()
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Amendment by Showing the Changes to
Existing Law:

Another method is to show the existing
provision with the deletions and insertions
proposed by the legislation shown in different
typefaces.

A common way to show the changes to
existing law is to show deleted material by
striking (or placing the stricken material
between brackets “[...]”) and to show
inserted material by underlining.

Examples:

Alternative 1 (strike-thru and

underlining):
Article 25.
Amendment of Effective Date

Article 123 of the
amended as follows:

Article 123.
Effective Date

This Act takes effect 60-days—afterthe
date-ofits-enactment on January 1, 2007.

Act 1s

Alternative 2 (brackets and underlining):

Article 25.
Amendment of Effective Date

Article 123 of the
amended as follows:

Article 123.
Effective Date

This Act takes effect [60 days after the
date of enactment of this Act] on January
1, 2007.

Act is
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Session 7. Statutory interpretation in Afghanistan
and the United States.

(1) How is legislation (in general, not a specific
draft) interpreted in Afghanistan?

Who does the interpretation? (First, the
implementer of the law. Then, if there is a
challenge to a provision, the courts.)

@

(3) What improvements could be made to aid in
statutory  interpretation in  Afghanistan?
(Perhaps a “law on the interpretation of laws”,

such as is often enacted in other nations.)

Statutory interpretation in Afghanistan oaatia cL g liwiladl 43 il g8 judd
and the United States. LSl
(@)  How is legislation interpreted in other | juudi jgaa K3 sla sdS ja (y5l8 (\)
countries? SRPRAN
(1) Newer legislation supersedes exist- | sl | ) s39n g0 sil8 s (408 M)
ing legislation. R
(2)  Hierarchy of laws: (1) The | gl (V) il <l e alule ()
Constitution, (2) international law, | (¥) ¢ Wl o 5 ald () ¢ ol
(3) laws (statutes) enacted or ( ) bj;:j; ( | 25 Ls.“j‘ @
approved by a legislative body, (4) f:j . . 2 ""_?JL’
regulations enacted by an : JJ"‘/(Z) ‘3«““’?‘ Hee R
executive official or agency, (5) | 4oae O8I L ol SO b5
court or agency rules or | (9) i ngal b 5 auag
procedures, (6) internal agency | |, Slae sla Jeall b L Jsual
rules or procedures. Jeall 35l U J gl (1) el

bl Jads sla

(3)  More specific 1egisla.tion super- | ale () 58 Rl adia (il 6 ™
sedes general legislation on the a8 & sase e )

same subject matter. | i

(4)  The same terms (words or phrases) | (&l ke b GllS) ~Maal e (€)
have the same meaning. Ailie o sede e 1

(5)  Different terms (words or phrases) | L lalS)  calide  Gladlaal  (0)
have different meanings. A aalie ol (Qlle

(6) A law should be construed to that | 3g% judl 5 )sh Ab 8 So ()
none of the terms are redundant. bt ] o 4K / zMaia) za 48
a }Ju

(7) A law should be read to avoid | 3l 4S 293 juudi (5 sk Al 8 (V)
internal inconsistencies. Db s )3 s Al cleadls

(8) Words are to be given their | cuils e Fae Al @S 51 (A)
common meaning, unless they are | |, €125 ol asiul )§A PR
technical terms or terms of art. T Tl o
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How is legislation (in general — not a
specific draft) interpreted in Afghani-
stan?

(1)  Who does the interpretation?
(First, the implementer of the law.
Then, if there is a challenge to a
provision, the courts.)

(2)  What are the standards or rules for

interpretation? How do these
compare with the standards or
rules used in other countries?

What improvements could be made to
aid in statutory interpretation in
Afghanistan? (Perhaps a “law on the
interpretation of laws”, such as is often
enacted in other nations. Such a law
should probably include the following:)

(1) Status of existing law.

(2)  Interpretation of new laws in
context of existing law.

(3) Interpretation of specific terms that

are used in many (or most) laws or
regulations. (For example,
“person”, singular including the
plural, gender-specific terms (he /
she) including both genders, etc.)
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10.

11.
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Questions for Discussion:

Many countries have a law that governs
the interpretation of laws. Would
Afghanistan (and you, as drafters)
benefit from such a law here? What
might the law say?

What are the sources of law in
Afghanistan? What is the hierarchy of
law?

Are there any specific rules for
interpreting statutes in Afghanistan?

What are the standards for interpreting
statutes?

Are there any terms of universal
application? (For example, person,
corporation, Government, the State,
etc.)

What is the method for challenging
validity of a law. Who determines
validity?

What are the standards for the
invalidity of a statute (or any provision
of it)?

Is there an automatic saving of any
provision (or part of a provision) that is
not invalid?

How are effective dates interpreted?
(The “default” rule is stated in article 9
of the Law on the Publishing and
Enforcement of Legislative Documents
in the Islamic Emirate of Afghanistan
(Official Gazette 787 (1999).)

If there is inconsistency in the two
official versions of a law (Dari and
Pashto), which version governs? What
is the effect of publication in a
nonofficial language?

If there are errors or mistakes in a law,
how should they be fixed?
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10.

General Principles of Statutory
Interpretation:

When interpreting a law, always begin
with its text. As a famous American
Judge said: “Read the statute. Read the
statute. Read the statute.”

A legislative provision speaks as of any
date on which it is read (rather than as
of when drafted, enacted, or put into
effect).

A thing may be within the letter of the
law and yet not within the law, because
it is not within the spirit of the law, nor
within the intention of the law’s
makers.

Repeals by implication are not favored.

Words and phrases that have received
judicial construction before enactment
are to be understood according to that
construction. (This is because the
lawmaker is presumed to know how
those words and phrases have been
interpreted in the past.)

A statute should be construed so that
none of its terms are redundant. Every
word in a law is presumed to have a
purpose and meaning.

A statute should be read to avoid
internal inconsistencies.

Internal consistency. A law should be
interpreted in a way that ensures that it
is internally consistent. Thus, a
particular provision may not be
divorced from the rest of the law.

Consistency with other laws. A law
should not be interpreted in a way that
is inconsistent with other laws. If there
is an inconsistency, a court should
attempt to provide a harmonious
interpretation.

Words are to be given their common
meaning, unless they are technical
terms or terms of art. (Compare this
rule with article 39, paragraph (2), of
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11.

12.

13.

14.

15.

16.
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Legislative Documents
Gazette 787 (1999)).)
Titles (and headings) do not control the
meaning of a provision, but may be
used as a guide when a provision is
ambiguous.

If one word in a group of words is
ambiguous or inherently unclear, that
word should be given a meaning of the
“same kind” as the word of established
meaning.

(Official

When general words follow particular
words, the general words are to be
limited to the class of things indicated
by the particular words.

(For example, in the phrase “trains,
planes, automobiles, and  other
vehicles”, does “other vehicles” include
bicycles or only motorized vehicles?)

Expression of one thing means
exclusion of  another.  Explicit
exceptions are deemed exclusive. When
given a list of things, other things not
on the list are excluded. This rule
assumes that the lawmaker intentionally
specified one set of criteria as opposed
to the other. Therefore, if the issue to be
decided addresses an item not
specifically named in the law, it must
be assumed the law does not apply in
that case.

(For example, if a law prohibits
discrimination on the basis of “race,
ethnicity, national origin, or religion”,
discrimination on the basis of gender is
not also prohibited.)

This maxim is established in
international law and has been followed
in the interpretation of treaties by
international tribunals in a number of
cases.

A specific law overrides (or supersedes)
a general law on the same subject
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17.

18.

19.

20.

21.

22.

23.

24.

25.

matter.

The meaning of questionable or
doubtful words or phrases in a statute
may be ascertained by reference to the
meaning of other words or phrases
associated with it.

[llustrative versus exhaustive lists. A
list in a law may be comprehensive or
merely illustrate principles. (Compare
the phrase “[all of] the following [listed
items]” with “one or more of the
following [listed items]”.)

Laws that relate to the same subject
matter should be construed together. So
to determine the meaning of particular
law, one should consider other laws on
the same subject matter. The idea is that
a set of related laws will be the
complete legal authority on a particular
subject. It is the job of the interpreter
(usually a court) to bring a contextual
harmonization among the various
related laws.

Remedial laws (that provide a remedy
for some wrong) should be read
broadly.

Rule of Lenity. Criminal laws should be
narrowly construed. If there is
ambiguity, the law should be read in
favor of leniency. This is so that
citizens will have reasonable notice of
the crime and the punishment.

Primary legislation (a law) supersedes
delegated legislation (a regulation).

A later law supersedes (overrides) an
earlier law on the same subject, but
only to the extent that they are
inconsistent. This applies to laws of
equal constitutional weight.

A law should not be interpreted to
violate fundamental societal values.

A national law should not be construed
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Session 8. Use of requirements, authorizations, and
prohibitions: The 3 main linguistic tools of
legislation.

(1) Requiring certain behavior, which may include
providing incentives or disincentives for the
behavior or imposing sanctions for violations or
omissions (“shall”).

(2) Authorizing or permitting certain behavior,
which may include providing incentives or
disincentives for the behavior (“may”).

(3) Prohibiting certain behavior and imposing
sanctions for violations (“may not” and “shall
not”).

The 3 main (linguistic) tools of legislation.

()

(b)

Prepared by:

Translated by: Afghanistan Rule of Law Project

Requiring certain behavior, which

may include providing incentives or

disincentives for the behavior or
imposing sanctions for violations or
omissions (“shall”).

(1)  For directing that action be taken,
use “shall” (rather than “authorized
and directed” or “must”).

(2)  Provisions of law very often
require a person to act (or not act)
in a certain way. In order to be
effective,  these  types  of
requirement provisions also need
to have a means to ensure that the
required behavior is actually
carried out.

(3)  This can be done by enforcement
(that is,  criminalizing  or
sanctioning  violations of the
requirement).

(4)  But another, often better means is
to encourage the desired (required)
behavior by providing for some
type of incentive or benefit for
carrying out the desired (required)
behavior.

(5) A similar means is to provide a
disincentive for not carrying out
the required behavior (but not by
criminalization or sanction).

Authorizing or permitting certain
behavior (“may”).

(1)  Granting permission to do (or not
to do) something is another main
tool of legislation.
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For granting a right, privilege, or
power, use “may” (rather than
“authorized” or “empowered”).

This can be used to authorize or
permit optional actions on the part
of those who are subject to a law.
(For example: “A person who is
aggrieved by an agency’s violation
of the procedures set forth in this
Act may file a written complaint
with an appropriate  District
Primary Court to compel the
agency’s compliance with such
procedures.”)

Because permitting something is
not requiring it to be done (or not
to be done), enforcement
provisions are usually unneces-
sary.

But incentives and disincentives
can play an important part in
provisions that permit (but do not
require) certain behavior. Incen-
tives encourage the behavior.
Disincentives discourage behavior.

Prohibiting certain behavior (“may

not”

and “shall not”). Means of

enforcement (sanctions for violations).

0

@

€)

4

For denying a right, privilege, or
power, use “may not”.

For directing that an action not be
taken, use “shall not”.

For a provision of law to be
effective at prohibiting certain
behavior, it must be clearly drafted
and it must have effective means
to enforce the prohibition.

Probably the most common means
of enforcing prohibitions is by
criminalizing  or  sanctioning
behavior. However, criminaliza-
tion and sanctions are not always
the best tool to achieve a certain
goal or to change or encourage
certain behaviors.
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Use of “shall”, “may”, and “may not”

or

“shall not”

with implementing

agencies and officials.

M

@

€)

©)

Requiring actions by officials
(“shall”). These provisions are
used to compel an official or
agency to take some specified
action.

(For example, “Not later than 30
days after the beginning of each
calendar year, the Minister of
Finance shall submit to the
Parliament and the President a
report detailing  governmental
expenditures made in the previous
calendar year.”)

Granting authority to officials
(“may”). These provisions are
used to grant authority to
governmental ~ agencies  (the
implementing agency for the
legislation) or officials in order to
carry out the legislation.

(For example, “The Minister of
Transportation may collect a fee
on commercial vehicles with 3 or
more axles for use of roadways
leading into Kabul City. The fee
may not exceed 10 Afghani per
axle per entry.”)

Limiting authority of officials
(“may not”). These provisions can
be used to place limitations on the
powers or authority of
Government officials or agencies.

(For example, “The Attorney
General may not prosecute a
person without substantial
evidence that the person has
engaged in criminal behavior.”
The Attorney General already has
the authority to prosecute, so this
provision merely places a
limitation on that authority.)

Prohibiting certain actions by
officials (“shall not”).

(For example, “The Attorney
General shall not deny any person
arrested or charged with a crime
the right to defense counsel as
provided in Article 31 of the
Constitution.”)
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(1) THE SEPARATION OF POWERS UNDER THE U.S.
CONSTITUTION

(2) RULEMAKING IN THE UNITED STATES

[English-Dari version]






Session 9.
(a) The separation of powers under the United
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States Constitution.

(1) The United States Constitution separates the
powers of the state into 3 branches of
Government.

(2) Powers of the Congress
A3)

4)

Powers of the President.
Powers of the Supreme Court.

(b) Rulemaking in the United States.

(1) Excerpt on American Rulemaking Process
(from Wikipedia.org).

(a) Purposes.
(b) The rulemaking process.

(2) Rulemaking Procedure in the United States
Federal Government.

SEPARATION OF POWERS
UNDER THE UNITED STATES
CONSTITUTION

The United States Constitution
separates the powers of the state into
3 branches of Government:

(a) The  Legislative  Branch. “All
legislative Powers herein granted shall
be vested in a Congress of the United
States, which shall consist of a Senate
and House of Representatives.” (Article
I, section 1.)

The Executive Branch. “The executive
Power shall be vested in a President of
the United States of America.” (Article
I1, section 1.)

The Judicial Branch. “The judicial
Power of the United States, shall be
vested in one supreme Court, and in
such inferior Courts as the Congress
may from time to time ordain and
establish.” (Article II1, section 1.)

(b)

(©

Powers of the Congress.

Article 1, section 8, of the U.S. Constitution
gives the Congress the following powers
(partial list):

(a) To provide for the common defense and
general welfare of the United States.

(b)  To collect taxes, duties, and excises.

(©) To pay the debts of the United States.
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(d)  To borrow money on the credit of the
United States.
(e) To regulate commerce.

® To coin money and to regulate its value.

(g) To establish tribunals inferior to the
Supreme Court.
(h)  To declare war.

1) To raise and support Armies.
)] To provide and maintain a Navy.

(k) To define and punish offenses against
the Law of Nations.

1)) To establish the standard of weights and
measures.
(m) To establish post offices and post roads.

(n)  To promote the progress of Science and
useful Arts, by securing copyrights for
authors and patents for inventors.

(0) To exercise exclusive legislation over
the Capital City (Washington, D.C.).

(p) To make all Laws that are “necessary
and proper” for executing the powers of
the Congress and all other powers vested
in the Government of the United States.

Powers of the President.

Atrticle II, section 2, of the U.S. Constitution
gives the President the following powers:

(a) The President is “Commander in Chief”
of the Army and Navy of the United
States.

(b)  The President may require the written
opinion of the principal officers of the
Executive Departments.

(c)  The President may grant reprieves and
pardons for offenses against the United
States, except in cases of impeachment.

(d)  The President may make Treaties, which
must be ratified by 2/3 of the Senate.

(e)  The President may nominate and appoint
ambassadors, judges, and all other
officers of the United States, with the
“advice and consent” of the Senate.

(f) During the recess of the Senate, the
President may make temporary
appointments.
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4. Powers of the Supreme Court.

Article III, section 2, of the U.S.
Constitution gives the Supreme Court the
following powers:

(a) The Supreme Court has original
jurisdiction in all cases affecting
ambassadors and all cases in which a
State is a party.

The Supreme Court has appellate
Jurisdiction in all the other cases, with
such exceptions, and under such
regulations as the Congress shall make.

(b)
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Excerpt on American
Rulemaking Process
(from Wikipedia.org)

http://en.wikipedia.org/wiki/Rulemaking

Purposes

.... Executive agencies are usually charged
with executing, not making, the rules. Given
the scope of modern regulation, however,
legislatures frequently find areas where it is
impractical for lawmakers to apply the level
of detail or expertise required to establish
complete standards. These they delegate to
agencies for follow-up rulemaking.

Common purposes of rulemaking include:

e Adding scientific expertise. For
example, in the U.S., the Federal
Food, Drug, and Cosmetic Act
outlaws the sale of adulterated or
impure drugs. The act requires that
the Department of Health and Human
Services  promulgate  regulations
establishing which laboratory tests to
use to test the purity of each drug.
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delegates the development of the
actual engine tests used to calculate
‘city mileage’ and ‘highway mileage’.

Adding industry expertise. The U.S.
Clean Air Act and Clean Water Act
require the Environmental Protection
Agency to determine the appropriate
emissions control technologies on an
industry-by-industry basis.

Adding  flexibility. More detailed
regulations allow for more nuanced
approaches to various conditions than
a single legislative standard could.
Moreover, regulations tend to be more
easily changed as new data or
technologies emerge.

Finding compromise. In some cases, a
divided legislature can reach an
agreement on a  compromise
legislative standard, while each side
holds out hope that the implementing
regulations will be more favorable to
its cause.
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Rulemaking processes are generally designed
to ensure that—
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the public is informed of proposed
rules before they take effect;

the public can comment on the
proposed rules and provide additional
data to the agency;

the public can access the rulemaking
record and analyze the data and
analysis behind a proposed rule;
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For

the agency analyzes and responds to
the public’s comments;

the agency creates a permanent record
of its analysis and the process; [and]

the agency’s actions can be reviewed
by a judge or others to ensure the
correct process was followed.

example, a typical U.S. Federal

rulemaking [process] would contain these

steps:

Prepared by:
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Legislation. The U.S. Congress
passes a law and assigns an agency to
promulgate additional regulations.

Advance Notice of Proposed
Rulemaking. This step entails
publishing the agency’s initial

analysis of the subject matter, often
asking for early public input on key
issue[s]. Any data or communications
regarding the upcoming rule would be
made available to the public for
review.

Proposed Rule. In this step, the
agency publishes the actual proposed
regulatory language, a full discussion
of the justification and analysis
behind the rule, and the agency’s
response to any public comment on
the advance notice.

Public comment. Once a proposed
rule is published, a public comment
period begins, allowing the public to
submit written comments to the
agency. The agency is required to
respond to each issue raised in the
comments. Depending on the
complexity of the rule, comment
periods may last for 30 to even 180
days.
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Final Rule. Usually, the proposed
rule becomes the final rule with some
minor modifications. In this step, the
agency publishes a full response to
issues raised by public comments and
an updated analysis and justification
for the rule, including an analysis of
any new data submitted by the public.
In some cases, the agency may
publish a second draft proposed rule,
especially if the new draft is so
different from the proposed rule that it
raises new issues that have not been
submitted to public comment.

Judicial review. In some cases,
members of the public or regulated
parties file a lawsuit alleging that the
rulemaking is improper. While courts
generally offer significant deference
to the agency’s technical expertise,
they do review closely whether the
regulation exceeds the rulemaking
authority granted by the authorizing
legislation and whether the agency
properly followed the process for
public notice and comment.

Effective date. Except in
extraordinary circumstances, the rule
does not become effective for some
time after its initial publication to
allow regulated parties to come into
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