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Topics of Sessions 1 through 10:
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Session 1 (2006/06/07). Overview of legisla-
tive drafting topics to be discussed in the
course of the training.

Session 2 (2006/06/10). Understanding the
problem to be solved by the legislation.

Session 3 (2006/06/14). Communicating
with the proponent of the legislation in
order to facilitate a better draft and
drafting process for legislation.

Session 4 (2006/06/17). Understanding the
persons (stakeholders) and agencies
(implementers) involved in the problem
to be solved by the legislation.

Session 5 (2006/06/21). Researching existing
law, in order to put draft legislation into
context.

Session 6 (2006/06/24). What to do when the
draft legislation conflicts with existing
law.

Session 7 (2006/07/01). Statutory
interpretation in Afghanistan.

Session 8 (2006/07/08). The 3 main (linguis-
tic) tools of legislation.

Session 9 (2006/07/12). Rulemaking in the
United States.
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Topics for additional seminars:
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10.

11.

12.

13.

Legislative drafting processes in the

Ministry of Justice.
Formulating solutions, designing
implementation  provisions, and

assessing costs and benefits.

What will be the source of revenue
for the costs of implementing the
legislation?

Writing clearly.
Consistency of format, style,

numbering, etc. Use of computers to
achieve consistency.

Organization of a draft.
Titles of legislation.

Use of tables
headings.

of contents and

Preamble or purposes provision.
Definitions.
Amendments and repeals.

Effect on a law of the invalidity of a

part of that law. (Severability
provisions.)

Effective dates, “sunset” (repeal)
provisions, and termination of

authority provisions.
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Outline of first month of seminar topics:

Session 1. Overview of legislative drafting topics to be
discussed in the course of the training.

Session 2. Understanding the problem to be solved by
the legislation.

(1) Understanding the “actual” intent of the
legislation, not just the “superficial” intent
that may appear in the words of the draft.

(2) Asking the right kinds of questions of the
proponent of the legislation in order to
understand its intent.

Session 3. Communicating with the proponent of the
legislation in order to facilitate a better draft and
drafting process for legislation.

Session 4. Understanding the persons (stakeholders)
and agencies (implementers) involved in the
problem to be solved by the legislation.
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What persons are intended to be covered by

the legislation?

What persons are intended to be excluded

by the legislation?

Who is responsible for administering the

provisions of the legislation?

Is a new official or agency needed to

administer the legislation?

Does the administrator need additional

powers or resources (including funding and

personnel)?

Session 5. Researching existing law, in order to put
draft legislation into context.

(1) Sources of law in Afghanistan: Sharia, the
Constitution, international treaties, laws,
regulations, etc.

(2) Identifying conflicts between the draft
legislation and existing law.

(3) Other advanced research techniques.

Session 6. What to do when the draft legislation
conflicts with existing law.
(1) Amendment of existing law to achieve
purposes of the legislation.
Explicit repeal of provisions of existing law
that are inconsistent with the legislation.
Implicit repeal of inconsistent provisions of
existing law. (This is not recommended, but
should be discussed, including the pros and
cons of such “blanket” repeals. This also

@
©))

syl obe i Cile g

Ol 8 gl 4y (Blalia e paga g (S BT Y Ads
DR Gy ajge el adlipy G A 8 48

S
O a4 Qs ASISe S0 9 agd LY A
1 e

44 ‘GJ\K:U:'G "u’éb" lala g M JJ.\(\)
dd g BN QIB o ASyl g als Caay Jadd
Sgdia alla
g [ plia ) 38y g Gy SN ok (Y)
Gl S3  glilay 03 guna 7 b 0A1IS Mg idiy
OFB ph g ) ala g Cia
e/ alie b dallsa g BLI)) g A LY Al
)0 Adia) ) glhiay 03 gusa 77 ok oIS algidiy
QB 4 Jign ISR Ay 5 0dgma gy
B 4 sy
S (i / By pd) 34 GAUL 9 el F ddds
M~JJ Jada (bd.'\.'\S ‘_'5...\,\5 GLQJISJ\) 7Ry
(h\-\a\ O JAQ)EJJJ‘QAO}JGJJM‘ J\Jéis
s
Saldlua (alddl alaS ¢ gild il Cpalaliia (V)
Gl ol omblaa Jald geldd) alas (Y)
?Maﬂﬁ&‘e&‘éﬁadw(r)
Adid g U ca) Jld daa ) G alle S 42 U (F)
a8 0agay |5 (58 () Bk
LSl Uy e Ay ¢y 9ilB pALIS Gkl A e L (0)
3 b sleSas Jsady) gl Gl d
NEPL
lalall Jhlay c0d9a9a (9B o 9 (BaT 0 Adds
2392 54 OB Fhm b G 0l
OB gyl polidladl el alia (V)
u.“.d\ G c:tb)id K] 035‘33 () lea cu.u.lh.u\
LS
O L aaa agua 28U 3l 9a (adldl (Y)
Soind MU
(e § Gt AT pdiy lgdig) b (T)
xd BU 6B L bax sd g B ARG P Auds
AN b4y
i (gian Cga Jhd BU g8 0 Jas())
) Ll o5
PlSA\ 3 eand) (gladl e 9 gL th,n (Y)
DR sy 09l Ly (R8T 2 48 28U ¢y 5l
EBIE
4 b el (RBlile alkal ageli gl (T)
Gy )50 AL Ll gdinal dua s e gaad

involves a  discussion of statutory R > A " "
interpretation.) S oallgl g Ml Jeedy a8 )2
s Y G Jald el Gl LAl Cislad)
('43 :'ﬂ j:‘:‘o’o‘s‘\’é J"'.-"m.'
Prepared by: Mark G. Hamilton \ §

Translated by: M. Sharif Nasry &
M. Ashraf Fazilyar

Page 1



Outline of first month of seminar topics:

Session 7. Statutory interpretation in Afghanistan.

(1) How is legislation (in general, not a specific
draft) interpreted in Afghanistan?
Who does the interpretation? (First, the
implementer of the law. Then, if there is a
challenge to a provision, the courts.)
What improvements could be made to aid in
statutory interpretation in Afghanistan?
(Perhaps a “law on the interpretation of
laws”, such as is often enacted in other
nations.)
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Session 8. The 3 main tools of legislation.

(1) Prohibiting certain behavior and imposing
sanctions for violations. (“You may not /
shall not....”)

Requiring certain behavior (which may
include providing incentives or disincentives
for the behavior or imposing sanctions for
violations or omissions). (“You shall....”)
Permitting certain behavior (which may
include providing incentives or disincentives
for the behavior). (“You may....”)
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Detailed description of first month of

seminars:

Overview of legislative drafting
topics to be discussed in the course of
the training.

Legislative problem-solving tech-
niques: Understanding the problem
to be solved by the legislation.

(a) Importance of precisely identifying
the social problem or issue to be
addressed by legislation.

0} The essential job of a
professional legislative drafter is
to make sure that the legislation
will solve the problem being
addressed by the sponsor
(proponent) of the legislation.

(2) It is very important to ask the
right kinds of questions of the
proponent of the legislation in
order to understand the “actual”
intent of the legislation, not just
the “superficial” intent that may
appear in the words of the draft.

(b) Identifying social problems.
(1) What is the problem the
legislation seeks to solve?

(2) What is the best way to state the
problem? (For example, “Rural
farmers are unable to get their
crops to market in a cost-
effective way.”)

(3  What are ways not to state the
problem? (For example, “There
is no law on [Zopic].”)

Communicating with the proponent
of the legislation in order to facilitate
a better draft and drafting process
for legislation.

(a) Is there a “client”? If so, who (or what
governmental agency) is the “client”?

(b) Is there an “attorney-client” relation-

ship?

Mark G. Hamilton

Translated by: M. Sharif Nasry &

M. Ashraf Fazilyar
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Detailed description of first month of sl olo old lisasw Juardo 7 udi
seminars:

(¢)  Ts there an obligation to communicate | Jgiy aa e / JSga b 4AS G ¥ Ul ()
with the client / proponent? a8 &y gua K g )8 40 Gl paliS

(d TIs there an  advantage to | & / JSsa by .'EQJ‘ ‘5{‘}'{' v E‘w“ <)
communicating with the client / fu) 4585 () oL@ 0ALIS g
proponent? e/ Jee b e b)) sha ()

() How does ongoing communication | (< 35408 4y Al gica coaliS gy
with the client / proponent of the I N i

4 A aalas (il gl g TAIS
legislation help the drafter? How does /Qd,s"‘ * ‘9'\"'“ l;‘ w" - K 3
it help the client / proponent and | ‘™5 =S 38 ybu goMi Al a2
others?

(f)  Without ongoing and in-depth | / JSga L (Gmas 5 Jlalga BUS) Gun  (2)
communiiatlion witltlh thel ‘clitentt ; M ol gia JBE?, ¢ Al Mgly aa e
proponent, how can the real intent of | '\ . &\ "l 43, 3) L)
the legislation be understood and i ‘)? J,u‘y ?“.’ ‘;’ﬁ JJ A
properly drafted? £2.9a0 2y gl | ) onn a2 ISy 5

Understanding the persons | (adiid / Jay pd) 314 (ALE § gaedlds

(stakeholders) and agencies | L3 (oS Gkl s ) sWW&y

implementers) involved in the | , raar 3 -

(imp ) 5 052 Gl )8 A4S ASCha o

problem to be solved by the 39 aldB) o ga du A

legislation. g nam :

(a) Analyzing social problems by | ) & (Slaal GBS 4 9 Jalad (‘)
considering stakeholders and | Gadi Gl o adid 381 cudia gl
implementing agencies. _oalis

(b)  Analyzing stszeholder. behavior using 3 sl CA"&'J A Solaw Julad (<)
problem-solving techniques. : NSt Ja sl b guik '

v LS SR b G
(1)  What is a “stakeholder”? Somsplindjh b (V)
(2) Who is involved (generally) in | B (S (Lages) sasa e JSia 0 (Y)
the problem? (This can include | <33 Cuu) ULV IR H g PN
individuals, organ.izations, and | silg s g gila
Government agencies.) (AL Jida g5
(3)  More specifically, what persons Lkl alas PPN g v
(individuals, organizations, Ua_’ ¢ ‘t‘ﬁ{sﬁ' Laddia Js ™)
governmental agencies) and B o dilajla a8
what  behaviors (actions or | i aladl) Sslw £ 58 da g (Ao
inactions / tonlllissions)t 'O[f tthe:e gl 3 paldl) Gl (Jes S
persons actually contribute to | y_ L) & IS
(or cause) the problem? In other T (/ . $l).s: ‘:_i ‘,ai"'—u 5 o
words, who is contributing to (or S o ake 4 P edd O
causing) the problem? And what | (G ) 203 age JSiia 41:&," 2
are they doing (or not doing) | alaS S 5 b alad) €4 e () Mol
that is contributing to (or €3 gdna JSiiia Mol s S
causing) the problem? - Ve JSd 1 ¢
(4)  Who is affected by the problem? :A—“ "Sl&:fs ol - ()
In what way are these persons | 3 J Q9= O3 "’f“-"“
affected? fa gl ) e Ay b
(5)  What persons are intended to be | L il il alag Q8 i (®)
cmtereq (or excluded) by the 88 el ) Laldld alas)
legislation? ( Al

(¢c) Analyzing implementing  agency vre o te 1€ ) e . .
behavior using problem-solving tech- oIS (ki ‘-flSJ‘ ‘AJS‘“'U*I*JJ‘ 3.‘3-'-‘53" (<)
niques. S Ja (slgdigy ) ol Ly
(1) What is an “implementing fan Any "MoaliS gulat RSP ")

agency”?
¥ 4ad Prepared by: Mark G. Hamilton

Translated by: M. Sharif Nasry &

Page 4 M. Ashraf Fazilyar



Detailed description of first month of

seminars:

(2) Who will be responsible for
administering the provisions of
the legislation? What
governmental agency or official,
or private organization or
person, is responsible for
oversight of the persons that are
involved in the problem
(identified above)?

(3) Is a new official or agency
needed to administer the
legislation? Is an existing agency
appropriate to administer the
legislation?

(4) Does the administrator need
additional powers, resources
(such as funding), or personnel?
If an existing agency is
appropriate to administer the
legislation, does the agency need
expanded authority, resources
(funding), or personnel?

Researching existing law, in order to

put draft legislation into context.

(@)

(b)

(©)

Prepared by:

Existing law — research techniques
and available resources.

(1)  Electronic research.

(2) Library (book) research.

A3 Other sources for research.

Sources of law in Afghanistan.

(1)  Sharialaw.

(2)  The Constitution.

(€)] International treaties,
conventions, and agreements.

(@)] Afghan laws.

(5)  Afghan regulations.

6) Other Afghan law.
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Detailed description of first month of
seminars:

What to do when legislation conflicts
with existing law.

(a) Amendment of existing law to achieve
purposes of the legislation.

(1)  When to use amendments.

?2) Amendments compared to
complete replacement (repeals)
of existing law.

A3) Methods of amendment.

(b)  Explicit repeal of provisions of
existing law that are inconsistent with
the legislation.

(1) When to use replacement (or
repeal) of existing law.
(2)  Methods of repeal.

(¢) Implicit repeal of inconsistent
provisions of existing law.

) This is not recommended, but
we will discuss the pros and cons
of “blanket” repeals.

(2)  This also involves a discussion of
statutory interpretation.

Statutory interpretation in the
United States and Afghanistan.

(a) How is legislation interpreted in other
countries?

(1) Newer legislation supersedes
existing legislation.

(2) Hierarchy of laws: (1) The
Constitution, (2) international
law, (3) laws (statutes) enacted
or approved by a legislative
body, (4) regulations enacted by
an executive official or agency,
(5) court or agency rules or
procedures, (6) internal agency
rules or procedures.

(3) More specific legislation
supersedes general legislation on
the same subject matter.

(4) The same terms (words or
phrases) have the same meaning.

o) Different terms (words or
phrases) have different
meanings.

(6) A law should be construed to
that none of the terms are
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Detailed description of first month of

(b)

(c)

seminars:
redundant.
(7) A law should be read to avoid
internal inconsistencies.
@®) Words are to be given their

common meaning, unless they
are technical terms or terms of
art.

How is legislation (in general — not a

specific  draft) interpreted in
Afghanistan?
(1) Who does the interpretation?

(First, the implementer of the
law. Then, if there is a challenge
to a provision, the courts.)

What are the standards or rules
for interpretation? How do these
compare with the standards or
rules used in other countries?

@

What improvements could be made to
aid in statutory interpretation in
Afghanistan? (Perhaps a “law on the
interpretation of laws”, such as is
often enacted in other nations. Such a
law should probably include the

following:)

(1)  Status of existing law.

(2) Interpretation of new laws in
context of existing law.

(3) Interpretation of specific terms
that are used in many (or most)
laws or regulations. (For
example, “person”, singular
including the plural, gender-
specific terms (he / she)

including both genders, etc.)

8.  The 3 main tools of legislation.

(@)

Prepared by:

Prohibiting certain behavior. (“You
may not / shall not....”) Enforcement
(sanctions for violations).

(1) For a provision of law to be
effective at prohibiting a certain

behavior, it must be clearly
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Detailed description of first month of

(b)

(©)

@

seminars:

Probably the most common
means of enforcing prohibitions
is by criminalizing or
sanctioning behavior. However,
criminalization and sanctions
are not always the best tool to
achieve a certain goal or to
change or encourage -certain
behaviors.

Requiring certain behavior (which
may include providing incentives or
disincentives for the behavior or
imposing sanctions for violations or
omissions). (“You shall....”)

M

@

©)]

@

Provisions of law very often
require a person to act (or not
act) in a certain way. In order to
be effective, these types of
requirement provisions also
need to have a means to ensure
that the required behavior is
actually carried out.

This can be done by enforcement

(that is, criminalizing or
sanctioning violations of the
requirement).

But another, often better means
is to encourage the desired
(required) behavior by
providing for some type of
incentive or benefit for carrying
out the desired (required)
behavior.

A similar means is to provide a
disincentive for not carrying out
the required behavior (but not
by criminalization or sanction).

Permitting certain behavior. (“You
may....”)

)

@

©)]

Granting permission to do (or
not to do) something is another
main tool of legislation.

But because permitting
something is not requiring it to
be done (or not to be done),
enforcement  provisions are
unnecessary.

But incentives and disincentives
can play an important part in
provisions that permit (but do

A dad
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Detailed description of first month of

()

Prepared by:

seminars:

not require) certain behavior.
Incentives encourage the behav-
ior. Disincentives discourage
behavior.

Use of “shall”, “may”, and “may /
shall not” with implementing agencies
and officials.

M

@

©)]

Mark G. Hamilton

Limiting authority (“may / shall
not”). These provisions can be
used to place limitations on the
powers or  authority  of
Government officials or
agencies. (For example, “The
Attorney General shall not
undertake prosecution of a
person  without substantial
evidence that the person has
engaged in criminal behavior.”)
Requiring actions (“shall”).
These provisions are used to
compel an official or agency to
take some specified action. (For
example, “Not later than 30 days
after the beginning of each
calendar year, the Minister of
Finance shall submit to the
Parliament and the President a
report detailing governmental
expenditures made in the
previous calendar year.”)
Granting authority (“may”).
These provisions are used to
grant authority to governmental
agencies (the implementing
agency for the legislation) or
officials in order to carry out the
legislation. (For example, “The
Minister of Transportation may
collect a fee on commercial
vehicles with 3 or more axles for
use of roadways leading into
Kabul City. The fee may not
exceed 10 Afghani per axle per

entry.”)

Translated by: M. Sharif Nasry &

M. Ashraf Fazilyar
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Topics for additional seminars:

Legislative drafting processes in the

2 LS ol L (o) LS i pa

Uiy o s IBEE Awgy Jala

Ministry of Justice. dalae
(a) What are the processes? 3l W alaS Jal s oul i
(b) What improvements could be made in . o # da JA . 0
these processes? Ay dal e Ol 1) 293¢ &f‘ 4% (<)
(¢) How are these processes affected by Sl Oy s 1S g2
the formation of the Parliament? Ay G IBCHE dugy p ol Al (@)
(d) Do these processes need updating? Cagal 3 )g il
(e) How do these processes compare with 4400 S 85 Laad 4 A LT -
other drafting offices in Afghanistan .z LEJ o B3 3 o sat (9
and in other countries? GBI gy Jal e Glse sky ()
ch S il b dadae @iyljg iy
‘51&)‘9‘5& BLIK] OM&A\ S 03313 FYRES
£ gad Auulia 500
.Formulating. solutions., . designing | 4 cu:i;\,\hs asal 7 J.E.‘da G o)y el |
implementation  provisions, and WAl gd g L jlaa P

assessing costs and benefits.

AS OIS ol Ja s o)y pasdldda

0

(a) Formulating effective solutions for the | . I3 edae A%8la A PR T
problems that legislation is intended u"". - "&A . ,,u d: lA u‘J-'"
to address. These “solutions” become | SSA .‘. G Mda sl ol
the central (main) provisions of the | ¢ 4S8 lgdda silu Gl 3 )) (0e)
legislation, with all the other parts of | alSa) ¢p) L3 5 & LA ¢ Siga (Gaakal
the le'glslfltlon demgngd to ensure 'the AR Jg C sh s (o) IS
effective implementation, monitoring, Liliea
and evaluation of these central (main) P, e
provisions. C:.J‘h ‘J'J‘J;“ u“:"‘k" (‘lf’ALU.U"f-"‘ JJ‘E%. (<)
(b)  How to draft effective implementation | %4 u-‘:‘-‘h-' alkal Gauilals ¢ ga) €3 gad
provisions. (Without effective | g 3 udi o) 503 ol (g8 G 2
implementation of a law, there is no O Ml gl AS EMSUEa u’é‘ 9 Ja
way to ensure that it is carried out (M\A 0 il 2 il 0233 € 7k
properly and that the problem the | : Lo J"NL:? J&;\ ol I @ .
legislation was designed to address is | 2 7201 5 S eEA] Ol .JJE% <)
actually improved.) a3 2Ly g @l fagal 7ok
() How to draft monitoring and (250 Al aga (9B Cuy fi'ga
nd evaluation are. important g | 205, % B p58) Jise sska - (2)
valuati i v (€ .
3 Gyl 8 alkal) €4 ) K|
ensure ongoing effectiveness of "L_“u‘ 5 & ) ‘943 EJ}: \J‘ ‘i:d
legislation.) e "J".@ﬂé &f"éf“ 2 ?4 o
(d) How to draft reporting provisions. | O$@ C88ga 9 Chyge J) U blaise
(Reporting provisions require an Algia QiR o s LK
agency or other per§0n to submit Sila glza &93)5 9 o)l & ‘,_,_'wgﬁﬁ
reports on the effectiveness of the s & T Judat Ly ) gl 4S
legislation. These reports may contain A :'L'E ?O¥E & J. .L;A-i .
any amount or type of information ('\“‘: ¢ 5 8l g daa O g S
that may be useful in assessing | 4> O$Q@ Al 5 Slaal Juial 4R (7)
whether the legislation should be Sl
changed to be more effective.) da o8 A s Slaial Jal Cimdle (@)
(e) What are the likely social and ’ el
financial costs of the legislation? e ool caile L AL ) .
() What are the likely social and | =84 Qs Cadia L 4ii)p Jj‘.h% @
financial benefits of the legislation? 3 9diza
(g2 How do the costs compare with the

benefits of the legislation?

Prepared by: Mark G. Hamilton
Translated by: M. Sharif Nasry &
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Prepared by:

Topics for additional seminars:

What will be the source of revenue
for the costs of implementing the
legislation?

(a) Assessing the financial costs of
legislation.

(b) How will the legislation be paid for?

(c)  Will the legislation generate revenue?

(d) How will revenue from the legislation

be used, and by whom?

Writing clearly.

(a) Importance of drafting readable

legislation (clarity in writing).

How to make legislation clear and

readable.

(¢) Consideration of the “audience” for
the legislation.

(d) Drafting in the present tense.

(e)  Consistency in terminology and usage.
(Maintaining consistency within a
draft and with other existing laws.)

® Consistency of style and organization.

(b)

(g) Consistency in punctuation.
Importance of punctuation in
legislation.

(h) Avoiding jargon, acronyms, and
overly technical or confusing
terminology.

Consistency of format, style,

numbering, etc. Use of computers to
achieve consistency.

(a) Importance of

legislation.

Advantages of using a consistent

format and style.

(¢)  Numbering provisions in legislation.

(d) References (cross-references) to other
provisions in the legislation.

(e) References (cross-references) to
provisions in other existing law.

® How to use technology (for example,
computer templates) to make the
legislative drafter’s job easier.

consistency  in

(b)

2 LS ol L (o) LS i pa
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(g)  Translation standards and
consistency.
Organization of a draft. OB 00 gna S
(a)  Why is organization important? a3 8 u:m e O 538 53 guna JSE ) (‘)
(b) How does organization affect | ., . -y vy . X
readability? Llsd 5 calay 2 Gl dSd sk (@)
(¢) How does having a consistent Taudilyga YIS il 9 O350
Mark G. Hamilton 1 §
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Topics for additional seminars:

organization for legislation help the
drafter and the reader?

(d) Hierarchy of the parts of a law or
regulation. (For example, chapters
that contain articles.)

(e) Numbering the different parts of a
law or regulation.

Titles of legislation.

(a) Why have
legislation?

(b) How does an official title help in
future reference to the legislation?

(c) Where to place the official title and
how to designate it as the title.

an official title for

Use of tables of contents and

headings.

(a) Using reading aids to assist
understanding the structure and

content of legislation.
(b) How does a table of contents assist the

reader (and the drafter) in
understanding the structure of
legislation?

(c) How does the use of headings assist
the reader (and the drafter) in
understanding the content of the
detailed provisions (parts of a law or
regulation)?

(d) What is the relationship between
headings and tables of contents?

(e)  Use of technology (computers) to help
create tables of contents for
legislation, based on headings
throughout the legislation.

Preamble or purposes provision.

(a) What is a preamble or purposes

provision?

(b) Why have a preamble or purposes
provision?

(c) What should be included in a

preamble or purposes provision?

(d) How does a preamble or purposes
provision assist readers in
understanding and interpreting the
intent of the legislation?

Definitions.

Al (ol i (o) Sile g 30
Algie M la JK& G ciEN jsha (@)
Salal SaS | ()¢50 oali) gA g 1A 38
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0 R4
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OslE JUdla agh o ), (IR
el SeaS
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O ATU ju ) G gie
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(d)

OB Caan Qhﬁﬁe&a$gh&

Ay Qb L 4y Jagy e el b dedia ()
€ )
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Sy Al

‘QISA‘ L Aadla o Al dle gaga e\ds
€2 94 o2l () gl ik 43 Ja gy
G Ay bgsa allal b dadia J}E%
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(cadaal) @ldy 25 Y

SaxiSaa iy ol ) cladlaal 132 ()
fagdi iy ol AL cladlhaal S (@)

(a)  Why use defined terms?
(b) What terms really need defining?

Prepared by: Mark G. Hamilton
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Topics for additional seminars:

©

(@)
(e)

Where to define terms. (For example,
in a separate “Definitions” provision
or in the provision where the term is

used?)

How to structure definitions.

Methods of defining terms in
legislation.

11. Amendments and repeals.

(@)
(b)

©

(d)

(e)

)

@

What is the difference between an
amendment and a repeal?

What is the advantage of amending an
existing law instead of simply
replacing it with a new law?

Types and methods of amendment: (1)
Changing specific provisions, (2)
replacing specific provisions, (3)
adding new provisions, (4) repealing
specific provisions.

Using amendments to correct errors
in existing legislation.

How do the rules of statutory
interpretation affect amendments and
repeals of existing law?

Why repeal existing law explicitly?
(Answer: Doing so creates certainty as
to the status of existing laws that may
be considered inconsistent with the
new legislation. This helps the people
who administer the laws and the
people who are regulated by the laws.
It also helps the drafters of future
laws.)

How can you be sure that you have
repealed all existing (or inconsistent)
law on the subject? (Answer:
Research and thorough knowledge of
existing law.)

12. Effect on a law of the invalidity of a

part of that law. (Severability

provisions.)

(a)  What s a severability provision?

(b) How is a severability provision used
by an interpreter (usually a court)
when interpreting a law, or a
provision of law?

(¢) Is a severability provision really
useful or necessary?

(d) How do the rules of statutory
interpretation affect the need for a
severability provision?

(e) Types and examples of severability

Prepared by:

provisions.
Mark G. Hamilton

Translated by: M. Sharif Nasry &

M. Ashraf Fazilyar
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13.

Topics for additional seminars: 2 Al ol jlisaiw o] i SlE 3 00
Effective dates, “sunset” (repeal) | Ala) " 292" alSal kY Fad Y
provisions, and termination of Cuadla pALS 3 ) alka) g ¢(saliS
authority provisions.

(a) What are the differences between " s 4 A Ao 4% es w8 i
effective dates of legislation, “sunset” ¢ u'Uﬁ* (‘15*) &) &.‘.J}-‘ ordRr ()
provisions, and termination of Iy Cuadla sallS 3 alsa)
authority provisions?

(b)  Effective date provisions: < L43) lasal (@)
(1) Importance of clear effective a5 Jsci M) fakicsaal  (Y)

date provision. 3 Kol o Jta s (V)
(2) Types and examples of effective ,J‘%A,,? ¢ . . ‘9 ,&‘9",,
date provisions in legislation: (1) J fu"‘ Q) UJM; P
Effective on enactment, (2) J) &) O G gaal @Ju
effective on publication, (3) | (*) o L3 G L& U
effective a certain number of Cogal ) day jgy Ala o gild M)
days after enactment or | ., .3 %i- ’ "o
publication, (4) effective when UJM Al (?) ‘,“"’U% J{J:w L
regulations enacted, (5) effective AL (8) i sha iy guad ) '”‘j
a certain number of days after | Sl Joa gy Ny (el
regulations enacted, (6) effective | o i So 3 & (7) A
on a certain date, etc. B L. g padiia

(¢)  “Sunset” (repeal) provisions: RN . -

(1)  What are “sunset” provisions? " ,'(N'us "d‘) sF" pa) ()
(Answer: “Sunset” provisions (S Ay Mgt asal (V)
are provisions that repeal one or fadlua alal alx ) Cjle
more provisions of a law (or the | " 9 £" alS—al :qlg—2)
entire law) at a certain time in aSa da by oG AS Cualsal
:ﬂ:sfeuture.)émong other tfhmgs, Sa 1 ( sl alai b) sl

provisions are useful to | | . . ey

help ensure that changed D (S (Al S i
circumstances are taken into | Sk SS9 alSal () Al Alea
account before “remewing” the | (ad (e o alSal) ol 48
v by chaning o csending | 1 gd s s ik 453
matl I 3% Nl M 4"

“sunset” provision). b o h“y), U},M . s .
alkal  Ja el AU sl

X &Jg B - IgY) "9 U

?2) Usefulness of “sunset” . (‘;“““‘
provisions for legislation. L8 gl Mg S Akl il (Y)

(3)  Examples of “sunset” provisions. Je S asal slglha ()

(d) Termination of authority provisions: sCuadla sl 3 alSa) (‘;,)
) What are termination of 3 e e Crala sali€ 4 alSal \

. g, | D eukes caallas ) p M)

authority provisions? (Answer: R

Termination  of  authority pial 1qlsa) fadlna alsal) alas
provisions are provisions that, in | J) ©U Cuala Al 2,
the future, terminate powers or | | adla b & a8 A4S Cupalsa)
her persan by a law or | SN5 B ore el & 88
regulation.) Among other things, ‘)‘J .b - . ““, ;Lhcﬁ. ‘sJSd“f
these provisions are useful to 258 Alax ) (A5 U"'L' o)
help ensure that the officials or | 45k (ad Gaily 3 alsal (u
other persons given the power or | 3| 5 %3 edd G ey jsabla
authority do not abuse it. (With | 0% o) & U8 L Cuadla
these provisions, even if the SaS  dSuad  pgw  odlitul
power or authority were abused, . .
it would automatically terminate alfal Gl cudsase L) Lalaie

Prepared by: Mark G. Hamilton
Translated by: M. Sharif Nasry &
M. Ashraf Fazilyar
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Topics for additional seminars:

Prepared by:
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Mark G. Hamilton

at a certain time in the future or
upon the occurrence of a certain
event or circumstance.)

Usefulness of termination of
authority provisions.
Examples of termination of
authority provisions.

Translated by: M. Sharif Nasry &

M. Ashraf Fazilyar
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Checklist of questions for identifying
problematic behaviors

What are the overt manifestations of the
problem?

Who is directly affected by the
manifestations?

Where is it happening?

When is it happening?

Whose behavior causes or contributes to
the problem directly?

Whose behavior causes, contributes to, or
permits the problem indirectly?

NOTE:

This checklist is not comprehensive.
These are examples of the most basic types of
questions that are generally applicable.
Moreover, not all of the questions above may
always be applicable in the examination of
every social problem. The drafter should ask
whatever questions are appropriate.
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Session 3. Communicating with the proponent of the
legislation in order to facilitate a better draft and
drafting process for legislation.

Communicating with the proponent of the
legislation in order to facilitate a better
draft and drafting process for legislation.

(a) Is there a “client”? If so, who (or what
governmental agency) is the “client”?

(b) Is there an “attorney-client” relation-
ship?
(c) Is there an obligation to communicate

with the client / proponent?

(d)

Is there an advantage to communicating
with the client / proponent?

(¢)  How does ongoing communication with
the client / proponent of the legislation
help the drafter? How does it help the
client / proponent and others?

® Without  ongoing and  in-depth
communication with the client /
proponent, how can the real intent of the
legislation be understood and properly
drafted?
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Excerpt
from
HOUSE LEGISLATIVE COUNSEL’S MANUAL
ON DRAFTING STYLE (1995)
(U.S. House of Representatives,
Office of the Legislative Counsel)

s o2y 38 g
3
L s b 3 9a 43 (RS () geuaS AaY
(Y490) il gd
saaie i) 45 ol g AT () guuraS i)
(2

TITLE I—DRAFTING PRINCI-
PLES UNDERLYING THE
HOUSE LEGISLATIVE
COUNSEL’S OFFICE STYLE

SEC. 101. START.

This manual assumes that the attorney assigned to
draft legislation already has (or is in the process of
learning) the 4 basic drafting skills:

(1) Find out what the client really wants to
do.

(2) Analyze the legal and other problems in
doing that.

(3) Help the client come up with solutions to
these problems that will—

(A) be administrable and enforceable;
and

(B) keep hassles and litigation to a
minimum.

(4) Convince the client that the drafter is the
best to come down the pike since Solomon.
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* * * * *
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[PART III]

REGULATION GOVERNING THE
OPERATIONS AND ACTIVITIES OF THE
MINISTRY OF JUSTICE

* * * * *

Chapter 2:
Duties and Primary Responsibilities of the
Ministry of Justice

Article 6:

The main duties of the Ministry of Justice of the
Islamic Emirate of Afghanistan are as follows:

9—  Cooperation with other ministries and
departments in preparing proposals relating to
the development of law-making, fighting
corruption, training legal cadres, promoting

Islamic and legal studies, and resolving other
issues.

Article 7:

The Ministry of Justice shall have the following
specific duties:
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Ministers of the Islamic Emirate of Afghanlst.an Sl e Sa qusbat g il oSl <l
and Government decrees by order of superior | ~, . . Wi o8 e e
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authorities and its own initiative and expressing Y Gl ola ‘ o
opinion regarding the draft of the main legal e bac il (Lo s2guia 43 gl kS
documents which are sent by the ministries and | ') (e Cea Sl g la &) g dan s
departments for review to the Supreme Council 2 Saa Agidy G Sa 5 e
and the Government.
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epartments and institutions in order to conduct | , " 5 2l 51 ol Ciga i daala cliiag
social research in order to use their for the | ~ | i %5 ST .
purpose of strengthening the rule of Islamic law | 2° eSS 5 Sl Cui gl aSad dala
and developing affairs related to the fight o 4o o)l
against crimes.
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15— Using the experiences of veteran and | ;0 e 5 jla4dla sl HAS 4 a0 ) saldinl — Y0
experienced cadres to incorporate into the | g S5 ey s Olsa oS K Cullad
activities of talented young staff and 1 G 4 5y © e "
appointment of young and talented specialists RO S RIS U S
to the leadership positions.

19— Cooperating  with other ministries and | G jlal Gl lal 5 W Gyl e b s K — Y4
departments of the Islamic Emirate of | -\ll.g L, e Jilee 350 0 liudladl Sl
Afghanistan on issues related to their activities S it e 4 1y elbuda 3 L
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and convening of meetings regarding common ! e .
issues in the relevant fields and participation in O 03 SIS 5 da g pe Clala
them.
20~ Requesting the opinions of ministries and | 44 asl,; Gl 5 b Gy Sbyki Adas — Y

departments on their drafted the laws and
regulations that are drafted by them and
attracting capable specialists of ministries,
departments and scientific and educational
institutions to participate in developing the laws
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[PART IV]

REGULATION GOVERNING THE
PROCEDURE FOR PREPARING AND
PROPOSING LEGISLATIVE
DOCUMENTS

* * * * *

Chapter 2:
Planning Legislative Works

* * * * *

Article 13:

The Ministry of Justice of the Islamic Emirate of
Afghanistan shall be responsible for ensuring
coordination and provision of educational assistance to
ministries and departments in relation to the
preparation of legislative documents as well as
monitoring the implementation of the plan.

* * * * *

Chapter 3:
Method of Preparation and Coordination
of Legislative Documents

Article 16:
(1

The minister or the director of the department
responsible for preparing the legislative
document shall appoint an authorized
committee consisting of the officials of the
ministry or the department as well as experts in

order to prepare the legislative document.

(2)  If the preparation of the draft is undertaken by a
number of ministries or departments, a mixed
working committee shall be formed from their

representatives.

The director put in charge of preparing the legislative
document shall guide and coordinate the activities of
the committee.

Article 17:

In order to codify highly important legislative
documents, a committee can be constituted by the
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Islamic Emirate of Afghanistan or by the Council of
Ministers.

Article 18:

The delegation shall begin its work by relying on
Islamic Sharia Hanafi jurisprudence, The Islamic
Emirate applicable legislation, experiments, and
experiences of other Islamic countries, scientific
works, proposed opinions of Afghan nationals and
specialists, and other necessary sources.

Article 19:

The committee shall commence its task by studying
the Hanafi jurisprudence (Figh) of the Islamic law, the
applicable legislative documents of the Islamic
Emirate of Afghanistan and Muslim countries and the
experiences gained from their implementation,
scholarly literature, the published opinions proposed
by citizens of the nation, opinions of experts on the
subject, and other necessary materials.

Article 20:

(1)  While drafting the legislative document, the
need for development and stability of legal
system in related issues shall be taken into
account to obviate any subsequent amendments

and attachments.

(2)  While drafting the legislative document, the
expected consequences resulting from the
legislative document should be evaluated and
identified. In addition, it should be determined
which applicable legislative document will be
amended, complemented, or abrogated as a
result of the coming into force of the new

legislative document.

Article 21:

In addition to the representatives of the ministries,
departments, and interested experts, the authorized
representatives from large academic institutions and
the mass media can also be invited to attend the study
and discussion of the initial draft of the legislative
document. The initial draft of the legislative document
is complete by taking into account the observations,
suggestions, and opinions that are presented.

Article 22:

The drafted legislative document along with the
written explanation by the Minister or the head of the
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department in charge of its preparation is first sent to
the Ministries of Planning, Finance, and other relevant
ministries and departments of the Islamic Emirate of
Afghanistan for the purpose of obtaining their consent
and then it shall be submitted to the Ministry of Justice
for final scrutiny. The consent shall be obtained in
accordance with the procedure established by the
Council of Ministers.

Chapter 4:
Procedure for Presentation of Legislative
Document to Authorized Departments for
Proceedings

Article 23:

The legislative document shall be sent to the Council
of Ministers of the Islamic Emirate of Afghanistan
irrespective of which governmental department is
authorized to approve it.

Article 24:
(1)

The legislative document shall be sent to the
Council of Ministers jointly by the minister or
director of the department responsible for

drafting it.

At the same time that the legislative document is
presented, written explanations are also presented by
the minister or head of the department in charge of
drafting them.

(2)  The explanations shall contain the following:

1—  The necessity and purpose of the
submitted legislative document.

2 — A brief evaluation of the valid legislative
documents related to the issue.

3— A brief evaluation of the contents of the
legislative document and the new
provisions that are introduced into the
legal system.

4 —  Expected consequences resulting from
the application of the legislative
document.

5—  The list of ministries and departments

whose consent have been received and
the differences that have existed.

The explanations shall not exceed 5 typed pages.
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(3) If the implementation of the legislative
document entails considerable financial and
material expenses, the financial and economic
calculations and documentations, statistical data
and other necessary information which justify
and support the proposal submitted shall be
attached to the explanations together with the
conclusions of the Ministry of Finance on the

matter.

Article 25:

Within the Council of Ministers of the Islamic Emirate
of Afghanistan, the main report regarding the
legislative document shall be presented by the minister
or director of the responsible entity and the secondary
report shall be presented by the Minister of Justice.

The Minister of Justice is also the main reporter.

* * * * *

Chapter 5:
Basic Principles on the Format and
Contents of Legislative Documents
* * * * *

Article 31:

If the applicable legislative document fully maintains
its importance and only some of its provisions require
amendment and completion, in that case, new text for
the provisions that can be amended and complemented
shall be added.

Article 32:

If necessary, the extent of the responsibility of the
individuals and departments who are subject to the
legislative document, shall also be clearly determined,
in case of violation of the provisions of the legislative
document by them.

* * * * *
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[PART V]

CHARTER OF THE GENERAL
DEPARTMENT FOR LAW-MAKING AND
ACADEMIC LEGAL RESEARCH
AFFAIRS

Chapter 1:
General Provisions

* * * * *

Article 5:

l. Ministries, Government agencies and other
departments of the Emirate are bound to send
the draft of their legislative documents for
scrutiny to the legislative department.

2. The legislative department has the authority, if
necessary, to invite an authorized representative
of the referring department to participate in the
meetings of close examination of the drafting of
legislative document.

* * * * *

Chapter 2:
Duties

Article 7:

The legislative department shall carry out the
following tasks in the field of drafting and examination
of legal documents:

2. Drafting and examination of the laws the
enactment of which is necessary in accordance
with the objectives and policy of the Islamic

Emirate.

3. Drafting and examination of the laws that are
drafted by different ministries and other
departments in particular fields.

4. Drafting and examination of the regulations that
are enacted based on the law.

5. Drafting and examination of the charters of the

institutions and Government departments.
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Article 9: 1 dala

The legislative department shall carry out the | asle 5 (il 8 (Gad 5 axllae dalu jo (il Gy

following tasks in the field of study and investigation
of laws and legal sciences:

3. Studying the regulations the enactment and
enforcement of which are ordered by especial
laws and establishing contacts with the
interested departments about them.

4. Ensuring contact with the ministries and other

Government departments pertaining to the
sound understanding and examination of laws.

5. Studying recommendations and views about
legal problems, deficiencies, and defects and
taking decisions regarding their removal by
proposing the drafting of attachments,
annulment, or amendment of legislative
documents.

6. Offering legal consultative opinion to the
Government of the Islamic Emirate of
Afghanistan ~ about  interpretation  and
description of laws.

7. Expressing legal consultative opinion to the
Council of Ministers and other Government
departments.

Article 11:

The legislative department shall carry out the
following tasks in the field of academic legal
guidance:

1. Providing legal consultations to the relevant
departments.
2. Legal guidance for the purpose of correcting

deficiencies and defects in relevant procedures
and improvement of affairs.
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107th CONGRESS
1st Session

H. R. 2135

To protect consumer privacy.

IN THE HOUSE OF
REPRESENTATIVES

June 12, 2001

Mr. SAWYER introduced the following bill;
which was referred to the Committee on
Energy and Commerce

A BILL

To protect consumer privacy.

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

Section 1. Short Title.

This Act may be cited as the “Consumer
Privacy Protection Act”.

Sec. 2. Findings and Purpose.

(a) FINDINGS.—The Congress finds the
following:

(1) People in the United States lack
important privacy protections.

(2) The opportunities for an individual
to secure employment, insurance, and
credit, to obtain medical care, and to
participate in electronic commerce are
endangered by the potential for misuse of
certain personal information.

(3) Because markets work through
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trust, predictability, and stability, privacy
protections should help businesses gain the
trust of consumers and compliment
existing practices.

(4) 84 percent of Internet users are
concerned about businesses and people
they do not know obtaining personal
information about them.

(5) Nearly 80 percent of online
consumers have at some time abandoned
e-commerce transactions due to privacy
concerns, resulting in an estimated loss to
companies of $12.4 billion in 2000.

(6) In order to protect the privacy of
individuals in the Information Age, it is
necessary and appropriate for public
officials to take steps to safeguard this
essential freedom.

(b) PURPOSE.—The purpose of this Act is
to assure that personal information about an
individual consumer in the United States is
properly protected and that any use of such
information by others is consistent with the
prior consent of the consumer.

Sec. 3. Protection of Personal Information.

(a) LIMITATIONS ON DISCLOSURE OF
PERSONAL INFORMATION.—An information
recipient shall not disclose to any other
person personal information collected or
obtained from or about a consumer, unless—

(1) such disclosure is made after the
consumer has been provided with a clear
and concise description of the extent and
circumstances under which such a
disclosure may occur;

(2) such disclosure does not exceed the

scope of the consumer’s prior consent,
which shall be—

(A) in the case of disclosure of
personal information, granted tacitly or
affirmatively by the consumer after
receiving the description required by
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paragraph (1); or

(B) in the case of disclosure of
sensitive personal information, granted
affirmatively by the consumer after
receiving the description required by
paragraph (1); and

(3) the consent granted under paragraph
(2) has not subsequently been withdrawn
by the consumer.

(b) LIMITATION ON COLLECTION OF
OPTIONAL INFORMATION.—An information
recipient may not require a consumer to
provide, as a condition of entering into or
completing a transaction with the information
recipient, personal information that is not
necessary to complete the transaction.

(c) LIMITATION ON REFUSAL TO
TRANSACT.—An information recipient may
not terminate or refuse to enter into a
transaction with a consumer because the
consumer has not granted, or has withdrawn,
the consent required by subsection (a), except
when the sole purpose of the transaction is
the acquisition of such information for
disclosure.

(d) REASONABLE ACCESS TO PERSONAL
INFORMATION.—An information recipient
shall provide to a consumer about whom
personal information has been obtained
reasonable access to the consumer’s personal
information.

Sec. 4. Exceptions.

Section 3 does not apply to the disclosure
of personal information—

(1) as necessary to effect, administer, or
enforce a transaction requested or
authorized by the consumer;

(2) to protect the confidentiality or
security of personal information;

(3) to prevent or investigate fraud, an
unauthorized transaction, a claim, or other
liability;

(4) to collect a debt or dishonored item;
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(5) for the purpose of a securitization or
secondary market sale (including servicing
rights);

(6) for the purposes of legal process;

(7) for law enforcement purposes;

(8) for
purposes;

governmental  regulatory

(9) as otherwise authorized or required
under a Federal law; or

(10) if the Federal Trade Commission
has made a finding that such a disclosure
is consistent with the purposes of this Act
and in the public interest.

Sec. 5. Unfair or Deceptive Act or Practice.

(a) VIOLATION OF ACT.—Disclosure of
personal information about a consumer in a
manner that violates this Act constitutes an
unfair or deceptive act or practice in or
affecting commerce (within the meaning of
section 5(a)(1) of the Federal Trade
Commission Act (15 U.S.C. 45)).

(b) VIOLATION OF RULE.—Violation of a
rule made under this Act constitutes violation
of a rule defining an unfair or deceptive act or
practice made under section 18(a)(1)(B) of
the Federal Trade Commission Act (15
U.S.C. 57a(a)(1)(B)).

Sec. 6. Safe Harbor.

(@) PRACTICES AND  PROCEDURES,
GUIDELINES.—A person does not commit a
violation of this Act if such person—

(1) establishes, implements, and
follows  reasonable  practices  and
procedures to effectively prevent a

violation of this Act;

(2) implements and follows a set of
guidelines  setting  forth  reasonable
practices and procedures to effectively
prevent a violation of this Act, if such
guidelines are—
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(A) 1issued by a self-regulatory
organization to which such person is, or
could be, subject; and

(B) approved under subsection (b),
after submission by such organization
to the Federal Trade Commission; or

(3) implements and follows a set of
model  guidelines issued by the
Commission, after notice and opportunity
for comment, setting forth reasonable
practices and procedures to effectively
prevent a violation of this Act.

(b) APPROVAL OF GUIDELINES.—Not later
than 90 days after receiving a request by a
self-regulatory organization for approval of
guidelines under subsection (a)(2) and after
notice and an opportunity for comment, the
Federal Trade Commission shall approve or
disapprove such proposed guidelines (setting
forth in writing the reasons for any
disapproval).

Sec. 7. Private Right of Action.

A consumer may bring in an appropriate
district court of the United States or, if
otherwise permitted by the laws or rules of
court of a State, in an appropriate court of
that State—

(1) a civil action to enjoin a violation of
this Act;

(2) a civil action to recover—

(A) the greater of actual monetary
loss or $1,000 in damages for each such
violation; and

(B) up to $10,000, to be determined
in the discretion of the court, if the
court finds that the defendant willfully
or knowingly violated such rules; or

(3) both such actions.

Sec. 8. Actions by States.

(a) AUTHORITY OF STATES.—Whenever
the attorney general of a State, or an official
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or agency designated by a State, has reason to
believe that any person has engaged or is
engaging in a pattern or practice of violations
of this Act, the State, on behalf of its
residents, may bring—

(1) a civil action to enjoin such
violations; and

(2) a civil action to recover—

(A) the greater of actual monetary
loss of such residents or $1,000 in
damages for each such violation; and

(B) up to $10,000, to be determined
in the discretion of the court, if the
court finds that the defendant willfully
or knowingly violated such rules; or

(3) both such actions.

(b) EXCLUSIVE JURISDICTION OF FEDERAL
COuRrTS.—(1) The district courts of the
United States shall have exclusive
jurisdiction over all civil actions brought
under this section.

(2) Upon a proper showing in a civil
action brought wunder this section, a
permanent or temporary injunction or

restraining order shall be granted without
bond.

(c) RIGHTS OF FEDERAL TRADE
ComMiISSION.—(1) The State shall serve prior
written notice of any civil action brought
under this section upon the Federal Trade
Commission and provide the Commission
with a copy of its complaint, except in any
case where such prior notice is not feasible,
in which case the State shall serve such notice
immediately upon instituting such action.

(2) The Commission shall have the right—
(A) to intervene in the action;

(B) upon so intervening, to be heard on
all matters arising therein; and

(C) to file petitions for appeal.

(d) LimiTATION.—Whenever the Federal
Trade Commission has commenced a civil
action for violation of this Act, no State may,
during the pendency of such action
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commenced by the Commission,
subsequently commence a civil action against
any defendant named in the Commission’s
complaint for any violation as alleged in the
Commission’s complaint.

Sec. 9. Preemption.

This Act and the rules made under this Act
preempt any inconsistent provision of State
law.

Sec. 10. Definitions.

In this Act:

(1) The term “information recipient”
means any person who obtains personal
information from or about a consumer,
through a transaction in or affecting
interstate or foreign commerce. Such term
does not include—

(A) an affiliate, parent entity, or
subsidiary of such person; or

(B) the consumer about whom such
information has been obtained.

(2) The term ‘“consumer” means an
individual who is or was in a consumer
relationship with an information recipient.

(3) The term “personal information”
means personally identifiable information
and sensitive personal information.

(4) The term “personally identifiable
information” includes, with respect to a
consumer—

(A) a name;

(B) an address;

(C) a phone number; and

(D) an electronic mail address.

(5) The term ‘“sensitive personal
information” includes, with respect to a
consumer—

(A) a Social Security identification
number; and
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(B) financial information.

(6) The term “State” includes any
commonwealth, territory, or possession of
the United States.

(7) The term “violation of this Act”
includes violation of a rule made under
this Act.

Sec. 11. Rule making Authority.

Not later than one year after the date of
enactment of this Act, the Federal Trade
Commission shall prescribe rules, in
accordance with section 553 of title 5, United
States Code, to carry out this Act, which shall
take effect not later than 180 days after their
publication in final form.

Sec. 12. Effective Date.

This Act (other than section 11) shall take
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Session 4. Understanding the persons (stakeholders)
and agencies (implementers) involved in the
problem to be solved by the legislation.

(1) What persons are intended to be covered by the
legislation?

(2) What persons are intended to be excluded by
the legislation?

(3) Who is responsible for administering the
provisions of the legislation?

(4) Isanew official or agency needed to administer
the legislation?

(5) Does the administrator need additional powers
or resources (including funding and personnel)?

Understanding the persons (stakeholders)
and agencies (implementers) involved in
the problem to be solved by the legislation.

(a)

(b)

(c)

Prepared by:

Translated by: Checchi / AROLP

Analyzing social problems by consider-
ing stakeholders and implementing
agencies.

Analyzing stakeholder behavior using
problem-solving techniques.

(1)  What is a “stakeholder”?

(2)  Who is involved (generally) in the
problem? (This can include
individuals, organizations, and
Government agencies.)

(3) More specifically, what persons
(individuals, organizations,
governmental agencies) and what
behaviors (actions or inactions /
omissions) of these persons
actually contribute to (or cause) the
problem? In other words, who is
contributing to (or causing) the
problem? And what are they doing
(or not doing) that is contributing
to (or causing) the problem?

“

(5)  Who is affected by the problem?
In what way are these persons
affected?

(6)  What persons are intended to be
covered (or excluded) by the
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Who will be responsible for
administering the provisions of the
legislation? What governmental
agency or official, or private
organization or  person, is
responsible for oversight of the
persons that are involved in the
problem (identified above)?

Is a new official or agency needed
to administer the legislation? Is an
existing agency appropriate to
administer the legislation?

Does the administrator need
additional powers, resources (such
as funding), or personnel? If an
existing agency is appropriate to
administer the legislation, does the
agency need expanded authority,
resources (funding), or personnel?
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Rulemaking Procedure in the
United States Federal Government

TITLE 5—GOVERNMENT
ORGANIZATION AND
EMPLOYEES
PART I—THE AGENCIES

GENERALLY
CHAPTER 5—ADMINISTRATIVE
PROCEDURE
SUBCHAPTER II—ADMINISTRATIVE
PROCEDURE

* * * * *

§ 553. Rule making

(a) This section applies, according to the
provisions thereof, except to the extent that there is
involved—

(1) a military or foreign affairs function of
the United States; or

(2) a matter relating to agency management
or personnel or to public property, loans, grants,
benefits, or contracts.

(b) General notice of proposed rule making shall
be published in the Federal Register, unless persons
subject thereto are named and either personally served
or otherwise have actual notice thereof in accordance
with law. The notice shall include—

(1) a statement of the time, place, and nature
of public rule making proceedings;

(2) reference to the legal authority under
which the rule is proposed; and

(3) either the terms or substance of the
proposed rule or a description of the subjects and
issues involved.

Except when notice or hearing is required by statute,
this subsection does not apply -

(A) to interpretative rules, general statements
of policy, or rules of agency organization,
procedure, or practice; or

(B) when the agency for good cause finds

(and incorporates the finding and a brief statement

of reasons therefor in the rules issued) that notice

and public procedure thereon are impracticable,
unnecessary, or contrary to the public interest.

(c) After notice required by this section, the
agency shall give interested persons an opportunity to
participate in the rule making through submission of
written data, views, or arguments with or without
opportunity for oral presentation. After consideration
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of the relevant matter presented, the agency shall
incorporate in the rules adopted a concise general
statement of their basis and purpose. When rules are
required by statute to be made on the record after
opportunity for an agency hearing, sections 556 and
557 of this title apply instead of this subsection.

(d) The required publication or service of a
substantive rule shall be made not less than 30 days
before its effective date, except—

(1) a substantive rule which grants or
recognizes an exemption or relieves a restriction;

(2) interpretative rules and statements of
policy; or

(3) as otherwise provided by the agency for
good cause found and published with the rule.

(e) Each agency shall give an interested person
the right to petition for the issuance, amendment, or
repeal of a rule.
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Session 5. Researching existing law, in order to put
draft legislation into context.

(1) Sources of law in Afghanistan: Sharia, the

Constitution, international treaties, laws,
regulations, etc.
(2) Identifying conflicts between the draft

legislation and existing law.

(3) Other advanced research techniques.

Researching existing law, in order to put
draft legislation into context.

(a)  Existing law — research techniques and
available resources.

(1)  Electronic research.

(2)  Library (book) research.

(3)  Other sources for research.

(b)  (Sources for existing law in
Afghanistan.) A drafter should consider
the following laws while drafting:

(1)  Sharialaw.

(2)  The Constitution.

(3) International treaties, conventions,
and agreements.

(4)  Afghan laws.

(5)  Afghan regulations.

(6) Customary law.

(7)  Other Afghan law.

(c)  Identifying conflicts between the
legislation and existing law.

— How to identify significant
differences between draft
legislation and existing Afghan
law.

Questions for Discussion:
What are the current processes for research of
existing law related to a draft you are working on?

Do you do the research yourself? Where? Does
someone else (such as the Directorate for Study,
Interpretation, and Research of Laws and Legal
Sciences) do it for you? What are the processes or
procedures? How long does it take?

What are the advantages of researching existing
law oneself?

How can you help the Directorate for Study,
Interpretation, and Research of Laws and Legal
Sciences? How can the department help you better?
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What printed resources are available?

What electronic resources are available for

Afghan law?

What electronic (Internet) resources are available
for researching foreign law (for example, laws of other
Islamic nations)?

How do you use electronic resources? How does
using electronic resources make things easier?

Do you keep track of and store (archive) your
research results? By what method? What are the
advantages of reusing research?
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Excerpt
from
HOUSE LEGISLATIVE COUNSEL’S MANUAL
ON DRAFTING STYLE (1995)
(U.S. House of Representatives,
Office of the Legislative Counsel)
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TITLE I—DRAFTING PRINCI-
PLES UNDERLYING THE
HOUSE LEGISLATIVE
COUNSEL’S OFFICE STYLE

* * * * *

SEC. 102. MAIN MESSAGE.
(a) ORGANIZATION.—

(1) EVERY DRAFT SHOULD BE ORGANIZED.—
Every draft should be organized. [Compare with:
Regulation Governing the Procedure for Preparing
and Proposing Legislative Documents (Official
Gazette 787, Part 1V), Article 34, paragraph (1),

and Article 36.]

(2) ORGANIZATION SHOULD FIT THE
MESSAGE.—The  organization  should  be
appropriate for the message the client wants to get
across.

(3) START WITH MOST IMPORTANT

THOUGHTS.—Usually most important thoughts
should come first, and the thoughts should
dwindle in importance from there down.

(b) USE SHORT SIMPLE SENTENCES.—

(1) IN GENERAL—Use short simple
sentences. [Compare with: Regulation Governing
the Procedure for Preparing and Proposing
Legislative Documents (Official Gazette 787, Part
IV), Article 37.]

(2) ELABORATION.—A listener survey was
conducted recently. The median listener tunes out
after the 12th word.

(3) BREAK UP COMPLEX AND COMPOUND
SENTENCES.—Most complex and compound
sentences should be broken into 2 or more
sentences. Often the offending sentence
contains—

(A) an unresolved policy issue; or

(B) both a general rule and 1 or more
exceptions and special rules.

(c) STAY IN THE PRESENT.—Whenever possible,
use the present tense (rather than the past or future).
Your draft should . . . speak[] as of whatever time it is
being read (rather than as of when drafted, enacted, or
put into effect).

(d) CHOOSE WORDS CAREFULLY.—

Prepared by: ~ Mark G. Hamilton
Translated by: Checchi / AROLP
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(1) IN GENERAL.—Choose each word as if it
were an integral part of the Taj Mahal you are
building. There is 1 best word to get across each
thought. To find that word, use the dictionary and
bounce words and drafts off any member of the
office who will listen. What a word means to you
may not be what it means to the next person.
[Compare with: Regulation Governing the
Procedure for Preparing and Proposing Legislative
Documents (Official Gazette 787, Part IV), Article
39, paragraph (2).]

(2) USE ENGLISH RATHER THAN LATIN.—If
you have a choice, use the [native language] word
rather than [a foreign term]. ... [Compare with:
Regulation Governing the Procedure for Preparing
and Proposing Legislative Documents (Official
Gazette 787, Part IV) Article 39, paragraph (3).]

(3) USE PUNCHY WORDS.—Seek out words
that suggest action. For this, verbs are usually
better than nouns and adjectives.

(4) USE SAME WORD OVER AND OVER.—If
you have found the right word, don’t be afraid to
use it again and again. In other words, don’t show
your pedantry by an ostentatious parade of
synonyms. Your [writing] teacher may be
disappointed, but the courts and others who are
straining to find your meaning will bless you.
[Compare with: Regulation Governing the
Procedure for Preparing and Proposing Legislative
Documents (Official Gazette 787, Part IV), Article
39, paragraph (2).]

(5) AvoID ... [GIVING WORDS MULTIPLE
MEANINGS].—Do not use the same word in 2
different ways in the same draft (unless you give
the reader clear warning).

(6) CAST OUT IDLE WORDS.—If any word is
idle, cast it out.

(e) DEFINE YOUR TERMS.—

(1) IN GENERAL.—Check to see if the use of
1 or more defined terms will improve the draft.
Often a skillful use of definitions will promote
clarity, brevity, and consistency.

(2) FEAR NOT INVENTING WORDS.—If there is
no right word, or if the available words carry with
them too much baggage, invent a word or term
and define it.

(f) PART OF YOUR JOB IS TO GET THE MESSAGE

ACROSS.—

(1) IN GENERAL.—Your client comes to you
because of wanting to send a message to 1 or more
of the following:

(A) The world.
(B) The . . . people [of your country].
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(C) Fellow legislators.
(D) Legislative staff.
(E) Administrators.
(F) Courts.

(G) Constituents.

(H) The media.

(I) Others.

(2) IDENTIFY THE AUDIENCE.—Decide who is
supposed to get the message.

(3) DRAFT SHOULD BE READABLE AND
UNDERSTANDABLE.—In almost all cases, the
message has a better chance of accomplishing
your client’s goal if it is readable and
understandable. It should be written in [easy-to-
read language] for real people. [Compare with:
Regulation Governing the Procedure for Preparing
and Proposing Legislative Documents (Official
Gazette 787, Part IV), Article 39, paragraph (1).]

(4) USE READABILITY AIDS.—Use the
following with enthusiasm whenever they will
increase readability and understandability:

(A) Headings.
(B) Cut-ins.
(C) Numbered lists of items.
(D) Tables.
(E) Mathematical formulas.
(F) Diagrams.
(5) DOWN-PLAY THE LESS IMPORTANT.—

(A) SUBORDINATING.—Often the draft
can be improved by subordinating the less
important.

(B) SUBORDINATING TECHNIQUES TO BE
CONSIDERED.—Among the techniques for
subordinating to be considered are the
following:

(i) Consolidate or eliminate the less
important. [Compare with: Regulation
Governing the Procedure for Preparing
and Proposing Legislative Documents
(Official Gazette 787, Part IV), Articles
36 and 37.]

(i) Place lesser rules in a special
rule section or subsection.

(iil) Weave the lesser rules into the
main body by a series of inserts set off by
parentheses.

(iv) Merely state that the rules that
apply to “X” also apply to “Y”.
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Session 6. What to do when the draft legislation
conflicts with existing law.

(1) Amendment of existing
purposes of the legislation.
Explicit repeal of provisions of existing law
that are inconsistent with the legislation.
Implicit repeal of inconsistent provisions of
existing law. (This is not recommended, but
should be discussed, including the pros and
cons of such “blanket” repeals. This also
involves a  discussion of  statutory
interpretation.)

law to achieve

@
(€)

What to do when legislation conflicts with
existing law.

(@)  Amendment of existing law to achieve
purposes of the legislation.

(1)  When to use amendments.

(2)  Amendments compared to
complete replacement (repeals) of
existing law.

(3)  Methods of amendment.

(b)  Explicit repeal of provisions of existing
law that are inconsistent with the
legislation.

(1)  When to use replacement (or
repeal) of existing law.

(2)  Methods of repeal.

() Implicit repeal of inconsistent provisions

of existing law.

(1)  This is not recommended, but we
will discuss the pros and cons of
“blanket” repeals.

(2)  This also involves a discussion of

statutory interpretation.

Amendment Format Options:

There are several methods to indicate
amendments to existing law.

1. A provision can be amended by
restating the provision, either (a) by
amending the provision “to read as
follows:” or (b) by striking the entire
provision and reinserting it with changes.

2. A provision can be amended by
striking and inserting specific text.
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3. A provision can be amended by
showing the changes made to existing law.

The provision being amended must be
accurately and completely identified.

Amendment by Restatement:

By this method, the Act, section, or other
provision is “amended to read as follows: ”
with the changes incorporated into the text
without specific identification of what they
are.

Examples:

The following two examples have the
same effect:

Example 1:

Article 123 of the
amended to read as follows:

“Article 123.
“Heading.

Act is

“New text of article.”

Example 2:

The Act is amended by
striking article 123 and inserting the

following:
“Article 123.
“Heading.

“New text of article.”

Amendment by Striking and Inserting
Specific Text:

By this method, the amendment is
achieved by specific language striking text,
inserting text, or both. It is done, for example,
by stating that X is “amended by striking ‘Y’
and inserting ‘Z’ .

New material is “inserted” within the text
of a subdivision and is “added” at the end of
the subdivision.
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Examples:

Striking specific text:

Article ~ , paragraph  , of the
Act is amended by striking

(13 2

Striking and replacing specific text:

Article  , paragraph  , of the
Act is amended by striking
” and inserting ”?

Adding a new provision (at the end):

Article  of the Act is
amended by adding at the end the
following [new paragraph]: ....

Striking a provision (at the end):

Article  of the Act is
amended by striking paragraph .
Multiple amendments of same provision:

Article 123 of the ABC Act is
amended—

(1) in paragraph (3), by striking

<

(2) in paragraph (5), by striking

”” and inserting “ ;

(13

(3) in paragraph (7), by inserting
[13 2 after [13 ,’;

(4) in paragraph (9), by striking the
second sentence;

(5) in paragraph (11), by striking
‘ ” and all that follows through

« 2,

¢

(6) in paragraph (14), by striking
«“ ” and all that follows through

113 ”.

” and inserting ;

(7) by striking paragraph (16) and
redesignating paragraph (17) as paragraph
(16);
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(8) by adding at the end the following
[new paragraph]:
“(17) ...

Amendment by Showing the Changes to
Existing Law:

Another method is to show the existing

provision with the deletions and insertions
proposed by the legislation shown in different
typefaces.

A common way to show the changes to

existing law is to show deleted material by
striking (or placing the stricken material
between brackets
inserted material by underlining.

“[...]”) and to show

Examples:

Alternative 1 (strike-thru and
underlining):

Article 123.
Amendment of Effective Date

Article 123 of the
amended as follows:

“Article 123.
“Effective Date

“This Act takes effect 60-days—afterthe
date-ofits-enactment on January 1, 2007.”

Act 1S

Alternative 2 (brackets and underlining):

Article 123.
Amendment of Effective Date

Article 123 of the
amended as follows:

“Article 123.
“Effective Date

“This Act takes effect [60 days after the
date of its enactment] on January 1, 2007.”

Act is
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Session 7. Statutory interpretation in Afghanistan. LOUilad) o i) g8 |V daada
(1) How is legislation (in general, not a specific | )3 (Uald o3 gue aldS 43 cagae ) ghay) (il 8 (V)
draft) interpreted in Afghanistan? a5 gudina el | glas (liiladl
(2) Who does the interpretation? (First, the | jold o2 (gukai 5) faisae et (S (V)
implementer of the law. Then, if there is a | (\ul, .03 4% R Glla 4 o & g
challenge to a provision, the courts. ) 0 ?
.g p ) . . . (.eSlM
(3) What improvements cpuld be made to gld n | &S (luiladl )y Gl B judi 4SS Qg (V)
statutory  interpretation in  Afghanistan? | ¢, D) Olbar O sise | lalal 5 3 s & 5
(Perhaps a “law on the interpretation of laws”, T e O r R )
such as is often enacted in other nations.) St L:UJ oS = ey e
Lgl.%‘)}ms BL J\S U:" a< EJJ)S =2 u,).l\;.“.
4 K ea i K
Statutory interpretation in the United 9 UG sl pdatia a¥L 3 gl g8 punds
States and Afghanistan. Oliudlad)
(a)  How is legislation interpreted in other | judi jgaa K3 sl saS jy (oj5i8 (\)
countries? €3 pie
(1) Newer legislation  supersedes | gal | odsa g0 Ol man 3 (V)
existing legislation. S
(2)  Hierarchy of laws: (1) The | g8 (V) il il e alula ()
Constitution, (2) international law, (%) sl G s (V) onibas
(3) laws (statutes) enacted or g Altia 0 g8 iyl )l 4S iyl 8
approved by a legislative body, (4) S:Sf il (s . - ‘5'%”1_‘
regulations  enacted by an HI )% /( ) e Sl B
executive official or agency, (5) | 40> GBI L alae o Lo 58
court —or agency rules or| () cdsde upal b 5 aung
procedures, (6) internal agency | |, ASlas sl daall ) Sh b J sl
rules or procedures. Leadl 35h 1 J gl (V) el
bl iy sla
3) More specific legislation | ale () 58 R adiia (il 8 ™
supersedes general legislation on Sl & sase i
the same subject matter. ST )
(4)  The same terms (words or phrases) | (<l e L U_aLdS) C)Ja..a\ o (%)
have the same meaning. dilie o sgde Cpe sl
(5)  Different terms (words or phrases) | L U_aLdS) calide  cladaial (®)
have different meanings. alide  amlie gl (@l
(6) A law should be construed to that | 3 g3 judi 5 sk Wb o8l S ()
none of the terms are redundant. Ualae ] o 4l / C\” ) b 48
) }.JA.I
(7) A law should be read to avoid | ) 4S 29l jdi 5 sk Al 8 (V)
internal inconsistencies. 2 s K s Ay culails
(8) Words are to be given their | cudls (e Jae ab G 51 (A)
common meaning, unless they are | |, 129 cilldS a5y B s
technical terms or terms of art. T ST o
(b)  How is legislation (in general — not a | sagua alS 4 — agee Hshy) il @ (@)
specific draft) interpreted N | 045 eiine v Dsha liuilzdl (Uala
Afghanistan? o :
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(1) Who does the interpretation?
(First, the implementer of the law.
Then, if there is a challenge to a
provision, the courts.)

(2)  What are the standards or rules for
interpretation? How do these
compare with the standards or
rules used in other countries?

What improvements could be made to
aid in statutory interpretation in
Afghanistan? (Perhaps a “law on the
interpretation of laws”, such as is often
enacted in other nations. Such a law
should probably include the following:)

(1)  Status of existing law.

(2)  Interpretation of new laws in
context of existing law.

(3)  Interpretation of specific terms that
are used in many (or most) laws or
regulations. (For example,
“person”, singular including the
plural, gender-specific terms (he /
she) including both genders, etc.)
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10.

11.

Prepared by:
Translated by: Checchi / AROLP

Questions for Discussion:

Many countries have a law that governs
the interpretation of laws. Would
Afghanistan (and you, as drafters)
benefit from such a law here? What
might the law say?

What are the sources of law in
Afghanistan? What is the hierarchy of
law?

Are there any specific rules for
interpreting statutes in Afghanistan?

What are the standards for interpreting
statutes?

Are there any terms of universal
application? (For example, person,
corporation, Government, the State,
etc.)

What is the method for challenging
validity of a law. Who determines
validity?

What are the standards for the
invalidity of a statute (or any provision
of'it)?

Is there an automatic saving of any
provision (or part of a provision) that is
not invalid?

How are effective dates interpreted?
(The “default” rule is stated in article 9
of the Law on the Publishing and
Enforcement of Legislative Documents
in the Islamic Emirate of Afghanistan
(part I of Official Gazette 787 (1999).)
If there is inconsistency in the two
official versions of a law (Dari and
Pashto), which version governs? What
is the effect of publication in a
nonofficial language?

If there are errors or mistakes in a law,
how should they be fixed?

Mark G. Hamilton
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10.

General principles of statutory
interpretation:

When interpreting a law, always begin
with its text. As a famous American
Judge said: “Read the statute. Read the
statute. Read the statute.”

A legislative provision speaks as of any
date on which it is read (rather than as
of when drafted, enacted, or put into
effect).

A thing may be within the letter of the
law and yet not within the law, because
it is not within the spirit of the law, nor
within the intention of the law’s
makers.

Repeals by implication are not favored.

Words and phrases that have received
judicial construction before enactment
are to be understood according to that
construction. (This is because the
lawmaker is presumed to know how
those words and phrases have been
interpreted in the past.)

A statute should be construed so that
none of its terms are redundant. Every
word in a law is presumed to have a
purpose and meaning.

A statute should be read to avoid
internal inconsistencies.

Internal consistency. A law should be
interpreted in a way that ensures that it
is internally consistent. Thus, a
particular provision may not be
divorced from the rest of the law.

Consistency with other laws. A law
should not be interpreted in a way that
is inconsistent with other laws. If there
is an inconsistency, a court should
attempt to provide a harmonious
interpretation.

Words are to be given their common
meaning, unless they are technical
terms or terms of art. (Compare this
rule with article 39, paragraph 2, of the
Regulation Governing the Procedure
for Preparing and Proposing Legislative
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11.

12.

13.

14.

15.

16.
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Documents (part IV of Official Gazette
787 (1999)).)

Titles (and headings) do not control the
meaning of a provision, but may be
used as a guide when a provision is
ambiguous.

If one word in a group of words is
ambiguous or inherently unclear, that
word should be given a meaning of the
“same kind” as the word of established
meaning.

When general words follow particular
words, the general words are to be
limited to the class of things indicated
by the particular words. (For example,
in the phrase “trains, planes,
automobiles, and other vehicles”, does
“other vehicles” include bicycles or
only motorized vehicles?)

Expression of one thing means
exclusion of  another.  Explicit
exceptions are deemed exclusive. When
given a list of things, other things not
on the list are excluded. This rule
assumes that the lawmaker intentionally
specified one set of criteria as opposed
to the other. Therefore, if the issue to be
decided addresses an item not
specifically named in the law, it must
be assumed the law does not apply in
that case. (For example, if a law
prohibits discrimination on the basis of
“race, ethnicity, national origin, or
religion”, discrimination on the basis of
gender is not also prohibited.)

This maxim is established in
international law and has been followed
in the interpretation of treaties by
international tribunals in a number of
cases.

A specific law overrides (or supersedes)
a general law on the same subject
matter.
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17.

18.

19.

20.

21.

22.

23.

24.

25.

The meaning of questionable or
doubtful words or phrases in a statute
may be ascertained by reference to the
meaning of other words or phrases
associated with it.

[lustrative versus exhaustive lists. A
list in a law may be comprehensive or
merely illustrate principles. (Compare
the phrase “[all of] the following [listed
items]” with “one or more of the
following [listed items]”.)

Laws that relate to the same subject
matter should be construed together. So
to determine the meaning of particular
law, one should consider other laws on
the same subject matter. The idea is that
a set of related laws will be the
complete legal authority on a particular
subject. It is the job of the interpreter
(usually a court) to bring a contextual
harmonization among the various
related laws.

Remedial laws (that provide a remedy
for some wrong) should be read
broadly.

Rule of Lenity. Criminal laws should be
narrowly construed. If there is
ambiguity, the law should be read in
favor of leniency. This is so that
citizens will have reasonable notice of
the crime and the punishment.

Primary legislation (a law) supersedes
delegated legislation (a regulation).

A later law supersedes (overrides) an
earlier law on the same subject, but
only to the extent that they are
inconsistent. This applies to laws of
equal constitutional weight.

A law should not be interpreted to
violate fundamental societal values.

A national law should not be construed
in a way that conflicts with interna-
tional law.
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Session 8. The 3 main tools of legislation.

(1) Requiring certain behavior, which may include
providing incentives or disincentives for the
behavior or imposing sanctions for violations or
omissions (“shall”).

(2) Authorizing or permitting certain behavior,
which may include providing incentives or
disincentives for the behavior (“may”).

(3) Prohibiting certain behavior and imposing
sanctions for violations (“may not” and “shall
not”).

The 3 main (linguistic) tools of legislation.

(@)

(b)

Prepared by:

Translated by: Checchi / AROLP

Prohibiting certain behavior (“may
not” and “shall not”). Means of
enforcement (sanctions for violations).

(1)  For denying a right, privilege, or
power, use “may not”.

(2)  For directing that an action not be
taken, use “shall not”.

(3) For a provision of law to be
effective at prohibiting certain
behavior, it must be clearly drafted
and it must have effective means
to enforce the prohibition.

(4)  Probably the most common means
of enforcing prohibitions is by
criminalizing ~ or  sanctioning
behavior. However, criminaliza-
tion and sanctions are not always
the best tool to achieve a certain
goal or to change or encourage
certain behaviors.

Requiring certain behavior, which

may include providing incentives or

disincentives for the behavior or
imposing sanctions for violations or
omissions (“shall”).

(1)  For directing that action be taken,
use “shall” (rather than “authorized
and directed” or “must”). (For
example, “.””)

(2)  Provisions of law very often
require a person to act (or not act)
in a certain way. In order to be
effective,  these  types  of
requirement provisions also need
to have a means to ensure that the
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(c)

€)

“)

©)

required behavior is
carried out.
This can be done by enforcement

actually

(that is,  criminalizing  or
sanctioning  violations of the
requirement).

But another, often better means is
to encourage the desired (required)
behavior by providing for some
type of incentive or benefit for
carrying out the desired (required)
behavior.

A similar means is to provide a
disincentive for not carrying out
the required behavior (but not by
criminalization or sanction).

Authorizing or permitting certain
behavior (“may”).

(M

@

€)

4

©)

Granting permission to do (or not
to do) something is another main
tool of legislation.

For granting a right, privilege, or
power, use “may” (rather than
“authorized” or “empowered”).

This can be used to authorize or
permit optional actions on the part
of those who are subject to a law.
(For example: “A person who is
aggrieved by an agency’s violation
of the procedures set forth in this
Act may file a written complaint
with an appropriate District
Primary Court to compel the
agency’s compliance with such
procedures.”)

Because permitting something is
not requiring it to be done (or not

to be done), enforcement
provisions are usually unneces-
sary.

But incentives and disincentives
can play an important part in
provisions that permit (but do not
require) certain behavior.
Incentives encourage the behavior.
Disincentives discourage behavior.
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Use of “shall”, “may”, and “may not”

or

“shall not”

with implementing

agencies and officials.

M

@

€)

©)

Requiring actions by officials
(“shall”). These provisions are
used to compel an official or
agency to take some specified
action. (For example, “Not later
than 30 days after the beginning of
each calendar year, the Minister of
Finance shall submit to the
Parliament and the President a
report detailing  governmental
expenditures made in the previous
calendar year.”)

Granting authority to officials
(“may”). These provisions are

used to grant authority to
governmental ~ agencies  (the
implementing agency for the

legislation) or officials in order to
carry out the legislation. (For
example, “The Minister of
Transportation may collect a fee
on commercial vehicles with 3 or
more axles for use of roadways
leading into Kabul City. The fee
may not exceed 10 Afghani per
axle per entry.”)

Limiting authority of officials
(“may not”). These provisions can
be used to place limitations on the
powers or authority of
Government officials or agencies.
(For example, “The Attorney
General may not prosecute a
person without substantial
evidence that the person has
engaged in criminal behavior.”
The Attorney General already has
the authority to prosecute, so this
provision merely places a
limitation on that authority.)

Prohibiting certain actions by
officials  (“shall not”). (For
example, “The Attorney General
shall not deny any person arrested
or charged with a crime the right to
defense counsel as provided in
Article 31 of the Constitution.”)
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Excerpt on American
Rulemaking Process
(from Wikipedia.org)

http://en.wikipedia.org/wiki/Rulemaking

Purposes

.... Executive agencies are usually charged
with executing, not making, the rules. Given
the scope of modern regulation, however,
legislatures frequently find areas where it is
impractical for lawmakers to apply the level
of detail or expertise required to establish
complete standards. These they delegate to
agencies for follow-up rulemaking.

Common purposes of rulemaking include:

e Adding scientific expertise. For
example, in the U.S., the Federal
Food, Drug, and Cosmetic Act
outlaws the sale of adulterated or
impure drugs. The act requires that
the Department of Health and Human
Services  promulgate  regulations
establishing which laboratory tests to
use to test the purity of each drug.

e Adding implementation detail.
Legislation on automobile fuel
efficiency, for example, often

delegates the development of the
actual engine tests used to calculate
‘city mileage’ and ‘highway mileage’.

e Adding industry expertise. The U.S.
Clean Air Act and Clean Water Act
require the Environmental Protection
Agency to determine the appropriate
emissions control technologies on an
industry-by-industry basis.
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regulations allow for more nuanced
approaches to various conditions than
a single legislative standard could.
Moreover, regulations tend to be more
easily changed as new data or
technologies emerge.

Finding compromise. In some cases, a
divided legislature can reach an
agreement on a  compromise
legislative standard, while each side
holds out hope that the implementing
regulations will be more favorable to
its cause.
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The rulemaking process 6 A 5B A g

Rulemaking processes are generally designed
to ensure that—
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the public is informed of proposed
rules before they take effect;

the public can comment on the
proposed rules and provide additional
data to the agency;

the public can access the rulemaking
record and analyze the data and
analysis behind a proposed rule;

the agency analyzes and responds to
the public’s comments;

the agency creates a permanent record
of its analysis and the process; [and]

the agency’s actions can be reviewed
by a judge or others to ensure the
correct process was followed.
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For example, a typical U.S. Federal
rulemaking [process] would contain these
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steps:
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Legislation. The U.S. Congress
passes a law and assigns an agency to
promulgate additional regulations.

Advance Notice of Proposed
Rulemaking. This step entails
publishing the agency’s initial

analysis of the subject matter, often
asking for early public input on key
issue[s]. Any data or communications
regarding the upcoming rule would be
made available to the public for
review.

Proposed Rule. In this step, the
agency publishes the actual proposed
regulatory language, a full discussion
of the justification and analysis
behind the rule, and the agency's
response to any public comment on
the advance notice.

Public comment. Once a proposed
rule is published, a public comment
period begins, allowing the public to
submit written comments to the
agency. The agency is required to
respond to each issue raised in the
comments. Depending on the
complexity of the rule, comment
periods may last for 30 to even 180
days.

Final Rule. Usually, the proposed
rule becomes the final rule with some
minor modifications. In this step, the
agency publishes a full response to
issues raised by public comments and
an updated analysis and justification
for the rule, including an analysis of
any new data submitted by the public.
In some cases, the agency may
publish a second draft proposed rule,
especially if the new draft is so
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different from the proposed rule that it
raises new issues that have not been
submitted to public comment.

Judicial review. In some cases,
members of the public or regulated
parties file a lawsuit alleging that the
rulemaking is improper. While courts
generally offer significant deference
to the agency's technical expertise,
they do review closely whether the
regulation exceeds the rulemaking
authority granted by the authorizing
legislation and whether the agency
properly followed the process for
public notice and comment.

Effective date. Except in
extraordinary circumstances, the rule
does not become effective for some
time after its initial publication to
allow regulated parties to come into
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SEPARATION OF POWERS | pua (y il8  galaa | 6B S
UNDER THE UNITED STATES LG sl oaadia @YU
CONSTITUTION

The United States Constitution
separates the powers of the

state into 3 branches of
Government:
(1) The Legislative Branch. “All

legislative Powers herein granted
shall be vested in a Congress of
the United States, which shall
consist of a Senate and House of
Representatives.”  (Article 1,
section 1.)

The Executive Branch. “The
executive Power shall be vested
in a President of the United States
of America.” (Article II, section
1.)

The Judicial Branch. “The
judicial Power of the United
States, shall be vested in one
supreme Court, and in such
inferior Courts as the Congress
may from time to time ordain and
establish.” (Article III, section 1.)

(2)

)

Powers of the Congress.

Article I, section 8, of the U.S.
Constitution gives the Congress the
following powers (partial list):
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(1) To provide for the common |4ale o8, 5 S yida gl el ")
defense and general welfare of 150 el sasia YU
the United States.

(2) To collect taxes, duties, and | jajlse e 0 aen (V)
excises. A0 sl Y il ¢ S K

(3) To pay the debts of the United | eania YW g f  Cabyy (V)
States. RUNEW

(4)  To borrow money on the credit of | saaia CYWLI Hlde) 43 (ay B A1 (€)
the United States. ACERW

(5) To regulate commerce. Sl ) gal ﬁ.L..u (®)

(6) To coin money and to regulate its | mbail 5 (4w @ pa) Jda Sl (V)
value. OV ) el
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(7) To establish tribunals inferior to
the Supreme Court.

(8) To declare war.

(9) To raise and support Armies.

(10) To provide and maintain a Navy.

(11) To define and punish offenses
against the Law of Nations.

(12) To establish the standard of
weights and measures.

(13) To establish post offices and post
roads.

(14) To promote the progress of
Science and wuseful Arts, by
securing copyrights for authors
and patents for inventors.

(15) To exercise exclusive legislation
over the Capital City
(Washington, D.C.).

(16) To make all Laws that are

“necessary and proper” for
executing the powers of the
Congress and all other powers
vested in the Government of the
United States.

Powers of the President.

Article II, section 2, of the U.S.
Constitution gives the President the
following powers:

(1) The President is “Commander in
Chief” of the Army and Navy of

the United States.
(2)

The President may require the
written opinion of the principal
officers of the Executive Depart-
ments.

The President may grant reprieves
and pardons for offenses against
the United States, except in cases

of impeachment.

€)

(4) The President may make Treaties,
which must be ratified by 2/3 of

the Senate.
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(5) The President may nominate and
appoint ambassadors, judges, and
all other officers of the United
States, with the “advice and
consent” of the Senate.

During the recess of the Senate,
the  President may  make

temporary appointments.

(6)

Powers of the Supreme Court.

Article III, section 2, of the U.S.
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Constitution gives the Supreme Court | J ASas o gie Bl bl
the following powers: - 2ilue U sleinda
(1)  The Supreme Court has original | Al CusBla )l 4Saa o yin (V)
jurisdiction in all cases affecting | , | D 4 Jagr e sllad i o
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which a State is a party. . .
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